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1 February 25, 2010 1 MR. CAROT:

2 9:00 am. 2 Q. That'sfine.

3 CHAIRMAN: 3 CHAIRMAN:

4 Q. Good morning, everybody. My nameis Andy 4 Q. lanKélyisherefor Nacor Energy, and Jamie

5 Wdlls. I'mthe Chairman of thisillustrious 5 Smith for Churchill Falls Labrador

6 organization. On my leftis Commissioner 6 Corporation, and | think | see Mr. Y oung, also

7 Darlene Whalen, theVice Chairman of the 7 from Nalcor Energy. Mr. Simmons, I’'ll now

8 Board, and on my right and extremeright are 8 defer to you, sir, to get the proceedings

9 James Oxford, Commissioner, and DwandaNewman. | 9 under way.
10 | also want to acknowledge the presence of 10 MR. SIMMONS:
11 Cheryl Blundon, the Board Secretary, and, of 11 Q. Thank you very much, Mr. Chairman. Just a
12 course, our own Board Counsel, Dan Simmons. 12 brief comment on the procedural history that’s
13 Mike McNiven is over on, | guess, your left, 13 brought us here. Thisis Nalcor’s Application
14 my right. Mike isthe Board's Information 14 that was filed on November 10th, 2009, for the
15 Technology Officer and hewill be assisting 15 establishment of awater management agreement.
16 with the hearing with electronically 16 The Application was brought under Section 5.5
17 retrieving evidence reference by various 17 of the Electrical Power Control Acct, concerns
18 lawyers present. Discoveries Unlimited are 18 the Churchill River in Labrador. The Board
19 here. Judy Moss is assisting with the 19 published notice of the Application and the
20 transcription, and | think those copies will 20 intervenor status was granted, as you've
21 be available later on in the day. 21 noted, to The Consell des Innus de
22 MS. BLUNDON: 22 Ekuanitshit, and The Innu of Uashat mak Mani-
23 Q. Tomorrow. 23 Utenam. Intervenor status was also granted on
24 CHAIRMAN: 24 alimited basisto Twin Falls Power.
25 Q. Okay, good. WEe've set aside today and 25 The Water Management Regulations required
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1 tomorrow’ s hearing dates. We want to make 1 submissions from the parties with interest on

2 sure that everybody who participates has 2 the river within 30 days of the filing of the

3 sufficient time to be heard and to ensure the 3 Application. That's been complied with and

4 highest possible standard of procedural 4 those submissions werefiled. Procedurally

5 fairness. | understand Mr. Simmons has 5 there's been requests for information

6 discussed the schedule with the various 6 exchanged among the parties and with the Board

7 lawyers and | think there’'s been some common 7 and responses provided. There'salso been a

8 ground found. The order of presentation, Mr. 8 technical conference facilitated among the

9 Schulze, that isyou, Sir. 9 parties, which were followed by supplementary
10 MR. SCHULZE: 10 requests for information and responses. There
11 Q. I'mMr. Schulze. 1 had been written submissions filed on the
12 CHAIRMAN: 12 matters in issue raised in the Application and
13 Q. Thank you, sir. You're representing The 13 in the interventions, with some reply
14 Conseil des Innus de Ekuanitshit, and | assume 14 submissions aswell. The Board had set aside
15 your colleague next isMr. Carot, is that 15 thistime for hearing argument on issues by
16 correct, Sir. 16 request. There' s been correspondence received
17 MR. CAROT: 17 from Mr. Carot requesting oral argument on
18 Q. Yes, good morning. 18 three points that’ s contained in Mr. Carot’s
19 CHAIRMAN: 19 letter of February 12th, 2010, and the first
20 Q. AndMr. Carot isrepresenting Thelnnu of 20 point is, "Does the establishment of the Water
21 Uashat mak Mani-Utenam, The Innu Takuaikan, 21 Management Agreement for the management of
22 Uashat mak Mani-Utenam Band Council, and 22 water thereunder trigger a duty to consult and
23 certain traditional families of The Uashat mak 23 accommodate the intervenors'. The second is,
24 Mani-Utenam Innu Nation. | hope my 24 "Doesthe Board of Commissioners of Public
25 pronunciation was sufficient, sir. 25 Utilities have the jurisdiction and obligation
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1 to decide whether this duty to consult and 1 about, if | didn’t, isthe matter of the exact

2 accommodate has been triggered and whether 2 relief we're seeking, and | can say it took me
3 this duty has been discharged”. Thethird is, 3 some time to get used to the procedure of the
4 "In al circumstances, and in any event, 4 Board, but now that I'm used toit, I'll

5 should the Board of Commissioners of Public 5 perhaps change some of my thinking from my
6 Utilities order Nalcor and CF(L)Co to consult 6 first submissionsto my last. Initidly, |

7 and to accommodate the intervenors. There's 7 think we sought a suspension in order to make
8 also been amotion filed by Mr. Schulze on 8 better evidence with respect to the

9 behalf of his client askingthe Board to 9 consultationissue. | think we' ve modified
10 suspend these proceedings citing two grounds. 10 our position somewhat on that. If the Board
11 One is reliance upon Section 68 of the 11 wantsor my friends for the other parties,
12 Environmental Protection Act, and the other is 12 want any amended pleadings, we can come back
13 to allow meaningful consideration of the issue 13 tothat, but I'll just try and summarize our
14 of the duty to consult. 14 position and where | think that takes usin
15 There's been discussion among the 15 terms of the relief we're seeking today.
16 parties, as you've noted, and the order of 16 Our essential position isthat the Board
17 presentations today is going to begin with Mr. 17 should not and can not approve the Water
18 Schulze, followed by Mr. Carot, and | expect 18 Management Agreement in the absence of
19 thenit will be Mr. Kelly, followed by Mr. 19 consultation with my clients, Thelnnu de
20 Smith, with an opportunity for reply then from 20 Ekuanitshit, and | understand Mr. Carot will
21 Mr. Schulze and Mr. Carot. There are a number 21 make similar submissions. So one conclusion |
22 of exhibitsthat have beenfiled by parties 22 could lead this Board to isthat in the
23 which have been placed on the proceeding 23 absence of consultation, it simply has to
24 record that have been recognized by the Board 24 reject the agreement before it if it believes
25 asbeing confidential in nature, and those 25 that we've made our casefor consultation.
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1 have not been made part of the public record 1 The clarification | wanted to make on our

2 of the proceeding. If in their presentations 2 relief sideisthis; if the Board came to the

3 counsdl intended to refer to any of those 3 conclusion, that as| understand counsel for

4 exhibits, we'd ask that you identify 4 Nalcor to submit, there's no case for

5 beforehand that you intend to do so, so it 5 consultation. | realize they have other

6 will give the Board an opportunity to 6 grounds or other reply arguments, but one of
7 determine whether the hearing needs to proceed 7 their answers to our submissionsisthey say,

8 in camera for consideration of any of the 8 well, even if everything else Mr. Schulzeis

9 matters that arise out of those documents, and 9 pleading is true, he hasn’'t shown any real

10 also it will assist the transcriber, since the 10 adverse effects, so the test for consultation

11 transcript that will be placed on the public 11 isn't trigger. If that were the Board’s

12 record will have to have references to content 12 principal reservation about our case for

13 from documents that are considered 13 consultation, then | submit that would be the
14 confidential redacted out. Mr. Chairman, 14 only circumstances where we would maintain our
15 that'sal the opening comments | have to 15 original position that there needsto be a

16 make. 16 suspension to alow us to adduce more
17 CHAIRMAN: 17 evidence. | think intheend we're ableto

18 Q. l'would now call onMr. Schulze. Sir, the 18 make our case on the other points. | think

19 floor isyours. 19 we' ve made acase on adverse effects, but if
20 MR. SCHULZE: 20 the Board came to the conclusion that we
21 Q. Thank you, Mr. Chairman. Good morning, Madam 21 hadn’'t made our case on adverse effects, then
22 Commissioners, Mr. Commissioner. The first 22 I would respectfully submit we've made the
23 issuel think | need to sort out for the 23 best case we could with very limited resources
24 benefit of the -- that | imagine the Board 24 in about three weeks, and if the principal
25 might actually have some questionsfor me 25 concern of the Board is that we haven’t shown
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1 that there areany adverse effects, then | 1 between us and counsel for -- especialy for
2 would say, well, that would be a hasty 2 Nalcor on the statute, and | think they’re
3 conclusion for the Board to cometo froma 3 useful because they frame what we see and what
4 party that has far fewer resources than Nalcor 4 my friends from the other side see as being
5 and cr(L)co, and wasan exceptionally tight 5 the Board'sjob on thisfile. As| understand
6 timeline. 6 it, and | thought this morning 1 would
7 I think we heard from the Board on 7 especially try to answer some of what | see as
8 January 22nd and we wrapped up our submissions 8 Nalcor’s position.
9 around the 12th. If the Board on the contrary 9 One of the position’s Nalcor takes is
10 concluded that or thought there was aprima 10 that our argument about the Environmental
11 facie case, notwithstanding Nalcor's 11 Protection Act, it doesn't work. Asyou'll
12 submissions, then our position is simpler. We 12 recall, our position is fairly simple.
13 simply would say then the Board’s choiceis 13 Section 68 of the Environmental Protection Act
14 this; reject because there' s no consultation, 14 says, "There are no approvals pending
15 or suspend and direct consultation. | think 15 environmental assessment”. | don't think
16 in the submissionsthat we' ve given you, 16 there's any dispute that there's an
17 you' |l seethat certainly the language of the 17 environmental assessment of the larger project
18 Chief Justice in the Haida case suggests that 18 of Lower Churchill going on, and so our
19 the court prefers more creative solutions 19 argument is, in any case, whether or not you
20 rather than theblunt instrument. Chief 20 are to agree with us ultimately on the
21 Justice McLachlin is talking about 21 aboriginal consultation issue and aso in, how
22 injunctions, but rather than blunt instruments 22 shall | say, as acomplement to our -- asa
23 in terms of either/or remedies. In any case, 23 support to our argument that you should
24 asMr. Simmons dluded to, and as I'll come 24 suspend for the purpose of consultation, in
25 back to, our position isthat the Board can't 25 any case, Section 68 of the Environmental
Page 10 Page 12
1 approve the Water Management Agreement pending 1 Protection Act says don’t issue anything until
2 environmental assessment, that Section 68 of 2 the environmental assessment is completed, and
3 the Environmental Protection Act prohibits the 3 as the Board may know, the environmental
4 Board from doing so. 4 assessment is far from completed, the Joint
5 | was going to, as afirst step, take the 5 Review Panel has declinedto goto public
6 Board through our arguments on the statutory 6 hearings.
7 arguments about our argument on how the 7 My friend, as | understand it, says,
8 Environmental Protection Act, the Electrical 8 well, no, that's not what Section 68 says
9 Power Control Act, and the Water Management 9 because Section 68 is about permits that allow
10 Regulations, haveto be read together and 10 undertakings. That's not actually what Section
11 where that takes the Board on thisfile. Then 11 68 says. Section 68 says, "No approvalsor
12 I could summarize as well our position on the 12 permits’ and so forth, "pertaining to an
13 aboriginal rights and consultation issue, but 13 undertaking”. Nalcor says, well, no, no, Mr.
14 if the Board would prefer to hear me on the 14 Schul ze has misunderstood because it’ s not the
15 general constitutional argumentsfirst, I'd be 15 Public Utilities Board that will allow Lower
16 happy to do that. 16 Churchill to be built, and that I’m in perfect
17 CHAIRMAN: 17 agreement with, but the Legislature has said,
18 Q. Carry on, sir, whatever suits your fancy. 18 "No approvals pertaining to an undertaking”,
19 MR. SCHULZE: 19 and this approval that isbeforeyou today
20 Q. Thankyou. I think -- well, | mean, we 20 pertainsto Lower Churchill. It may not be
21 generally thought we should look for the -- we 21 the approval that is make or break for Lower
22 don’'t need to move to the constitutional issue 22 Churchill, but it pertainsto it, and the
23 if there are non-constitutional elements first 23 Environmental Protection Act saysnot to go
24 that can dispose of acase. So | think that's 24 ahead in that case.
25 why | want to begin with some of the arguments 25 Then | understand Nalcor to say, in any
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1 case, that can’'t betheintent of thewhole 1 One is tryingto do something about
2 legislative scheme because we need the Water 2 managing flows of water between water licence
3 Management Agreement first, that’s the logic 3 holders, and the other is trying to do
4 of the Electrical Power Control Act and the 4 something much more general about protection
5 Water Management Regulations. With respect, | 5 of the environment of Newfoundland and
6 don’'t seethat. That’s not in the regulation 6 Labrador. It seemsto meit runs contrary to
7 or the statute. There’sa certain timelinein 7 the whole logic of environmental assessment to
8 the legislation and the statute, but there's 8 say, oh, well, the EPA issupposed to take
9 absolutely nothing to say you need thisfirst 9 precedence, but if there’ s an Electrical Power
10 because one could easily imagine a situation 10 Control Act that says that it can take
11 where the timeline was different and there' d 11 precedence, well, there'saprecedence that
12 be an environmental assessment, and then 12 takes precedence. | realize we're getting
13 simultaneousdly the parties were in discussions 13 into a fairly -- asl| said, it'sa fairly
14 and for whatever reason they didn’t cometo an 14 complicated issue of statutory interpretation
15 agreement, or they had come to an agreement, 15 which Mr. Simmons has set out with a number of
16 and in any case, it came beforeyou. There's 16 the rulesand the case law, but | think
17 nothing really in the Act that tells us that 17 there's something more basic here. What are
18 nothing can happen if the water power licensee 18 the two statutes meant to do? Surely what the
19 doesn’'t hold this agreement stamped by you in 19 EPA is meant to do on apolicy basisand on a
20 his hand. 20 functional basis, if it says it takes
21 Then Nalcor has another argument, and 21 precedence, it takes precedence. Thewhole
22 thisis, | think, now we're getting more into 22 ideaof environmental assessment is to sort
23 the heart of the issue we're trying to bring 23 out a variety of issues before projects go
24 before you. They say, well, in any case, the 24 ahead, and Nalcor in alot of its submissions,
25 Electrical Power Control Act ousts the 25 | would say, endsup in adightly -- oftenin
Page 14 Page 16
1 Environmental Protection Act, and Mr. Smmons | 1 acontradictory position.
2 in his submissions has gone through in some 2 Onthe one hand, they tell us aWater
3 detail the whole exercise of how do we 3 Management Agreement is just something
4 reconcile. Each statute says this statute 4 technical; on the other hand, they tell us
5 applies notwithstanding other statutes, but 5 it's important, you have to have it
6 I'd submit the language of the EPA, 6 beforehand. On the one hand, they tell us
7 Environmental Protection Act, is extremely 7 everything will be dealt with in environmental
8 broad whereas the language of the Electrical 8 assessment, the issues that Ekuanitshit and
9 Power Control Act istechnical, but more than 9 Uashat mak Mani-Utenam are bringing up, that
10 that | think we have to think about what the 10 will all be dealt with in environmental
11 two different statutes aretryingto do. | 11 assessment, but on the other hand, they tell
12 mean, what we' re bringing to the attention of 12 usthis processis urgent and this process
13 the Board is the provision in the 13 takes precedence over environmental
14 Environmental Protection Act that says the 14 assessment. I'm not accepting their
15 L egislature doesn’'t want approvals pertaining 15 proposition that al the issues can be dealt
16 to an undertaking to be handed out until an 16 with in environmental assessment, on the
17 environmental assessment is done, and we're 17 contrary, but if that were true, it seemsto
18 bringing to the attention of the Board the 18 me that would actually support our argument on
19 provision in the EPA that says the EPA takes 19 Section 68. You couldn’t both take-- it
20 precedence over other statutes. My friend for 20 seems to me you couldn’'t both take Nalcor’'s
21 Nalcor says, well, but we' vegot something 21 position that any problems dealt with in
22 similar in the Electrical Power Control Act, 22 environmental assessment, and then say, oh,
23 soit'ssort of aMexican standoff. | think 23 that provision of the EPA that says don’t hand
24 at that point we have to think about what are 24 out approvals before environmental assessment
25 these two statutes trying to do. 25 is done, that doesn’t apply. There’skind of
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1 asimilar problem that comes up, it seemsto 1 amuch simpler answer to that. As | said,
2 me, when Nalcor takes issue with our view that 2 they say, well, look, 5.4 and 5.5, we know
3 the Board has the power to suspend. We say 3 it’stechnical becauseit only comesinwhen
4 there’'s 120 day timelinein theregulation, 4 there are two different rights owners on the
5 but there's ageneral power to consider an 5 same river, and it so happens they’ re CF(L)Co
6 issue, notwithstanding the timelines. 6 and Nalcor, so this has to be before you, but,
7 Nalcor says, well, no, no, the 7 you know, maybe we would have owned both and
8 regulations are what was meant and the Board 8 then we wouldn't even be here. My problem
9 is bound by the regulations. Again Mr. 9 with that also comes back to what | think is
10 Simmons submissions take the Board through 10 presumed Legidative intent. The provisions,
11 thisand the different views, but | think | 11 asthe Board has pointed out in its annual
12 would boil our argument downto something 12 reports, they were only enacted in 2007/2008.
13 simpler, and it’s that the tail doesn’t wag 13 I’'m not from Newfoundland, but it seemsto me
14 the dog. The problemit seems to me with 14 if there’s something we could fairly assume
15 Nalcor’s submissions is we have the House of 15 that the Members of the House of Assembly
16 Assembly saying the Board has the power to 16 might have had on their mind in 2007 when they
17 stop and consider an important issue, and we 17 were thinking about rivers with two different
18 have the Lieutenant Governor in Council 18 rights holders, it seemsto meit would be the
19 adopting a regulation saying we'd likethis 19 Churchill River. | admit to my ignorance of
20 done in 120days. There's a difference 20 therest of theelectrical systemin this
21 between the elected Legislature and the 21 province, but | think if in 2007, not decades
22 Cabinet, the Executive. There's adifference 22 ago, if in 2007 the Legidature turned its
23 which is the difference between a statute and 23 mind to a river where you might have two
24 aregulation. | would submit the Board's 24 different rights holders, | think they meant
25 power under the statute trumps what the 25 that something -- and they said and when two
Page 18 Page 20
1 Executive has said it would like to seeasa 1 rights holders on the same river can't agree,
2 timeline. If the Legidature gave the Board 2 it goesto the Board, they were thinking about
3 the power to stop and consider something, and 3 thisriver and they were sending it tothe
4 they didn’t say that the Board is nonethel ess 4 Board for areason. That’s the other problem,
5 bound by the Regulations, then it's the 5 it seemsto me, with the argument that thisis
6 Regulations that fall by the wayside when the 6 a purely technical matter because -- for
7 issue isimportant enough. 7 whatever reason, because if it was the same
8 Thisbringsmeto two other issues that 8 owner, it wouldn’t come up.
9 Nalcor has brought up with respect to how it 9 The Legidlature knew thisissue would
10 seems the Electrical Power Control Act and the 10 come to this Board about this development. We
11 Water Management Regulations operating, and as |11 can either assume they did that because they
12 | understand their argument, their principal 12 just wanted the Board to put a check mark on
13 ones is thisis an essentialy technical 13 an agreement, or we can assumethey did it
14 exercise because if thesetwo dams belong to 14 because they thought the Board has some powers
15 the same owner, wewouldn’t even be here, 15 and expertise that should be applied to this
16 there wouldn't have to be a Water Management 16 issue, and it makes more sense to me to think
17 Agreement because Section 5.4 and 5.5wouldn’'t |17 it was thelatter, not the former, because
18 apply, there wouldn’t have to be an agreement. 18 otherwise they didn’t need to bother adopting
19 | have some questions about whether there 19 5.4 and 5.5 of the Act and the whole
20 wouldn’t be some jurisdiction for the Board 20 Regulations. If that’strue, then the Board
21 under Section 6 anyway on its powers to |ook 21 has itsfull role to play, including its
22 at electrical power issues, but you're the 22 powers to suspend, including applying its
23 expertson that, and | started reading the 23 entirejudgment to all the issuesin this
24 statute just before Christmas, sol don't 24 file, which brings me back to the more
25 think the case turns on that. | think there's 25 fundamental issues about what does it mean to
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1 approval Water Management Agreement, does it 1 Q. Doyouknow whereitis, Cheryl?
2 bring inissuesof environmental protection, 2 MS. BLUNDON:
3 doesit bring inin the case of this project 3 Q. No
4 issues of the duty to consult the aboriginal 4 MR. MCNIVEN:
5 peopleswho are affected. In other words, | 5 Q. Thisisfor thefinal submissionsthere now.
6 don’'t think -- I've taken you through along 6 MR. SCHULZE:
7 discussion of my view of how toread the 7 Q. Oh, I see. No, | think we want on the --
8 legidlation, but | don't think we can walk 8 MR. CAROT:
9 away from the other issues raised by the Water 9 Q. Initial submission maybe.
10 Management Agreement on the basis that it's 10 MR. SCHULZE:
11 just atechnical exercise because if there was 11 Q. No,it's thereply submissions. Sorry, the
12 asingle utility, wewouldn’t even be here. 12 reply submissions. There you go.
13 Weare here. The Legidature, | think, knew 13 MR. CAROT:
14 wewould be here because | think they knew 14 Q. January 14th. No, you'reon theright --
15 about thisriver, and if they knew that this 15 January 14th. That one right there. One up,
16 was an issue on thisriver and said it was the 16 that one.
17 Board s duty to look at it, then | think the 17 MR. SCHULZE:
18 Board hasto look at all theissues and not 18 Q. Andif you scroll down, thereis ajudgment of
19 narrow its focusto dealing with this asa 19 the Supreme Court from 1994. Gosh, | don't
20 purely technical matter. 20 know what page that would be.
21 TheBoard has seen, | think, al our 21 MR. MCNIVEN:
22 submissions on the various reasonswhy we 22 Q. I'll'just goby page, you tell mewhen to
23 think consultation isrequired, not just on 23 stop.
24 constitutional grounds, but because the 24 MR. SCHULZE:
25 regulations call for good utility practice. 25 Q. I'll show you. It lookskind of like this.
Page 22 Page 24
1 I’d be happy to talk to that more at length if 1 MR. MCNIVEN:
2 the Board has questions, but | thought | might 2 Q. Therée sno page number on the bottom there, is
3 want to draw the Board' s attention to -- it’'s 3 there?
4 one of my friends, Mr. Carot’s authorities. 4 MR. SCHULZE:
5 Mr. Simmons, do | need to ask for the 5 Q. No, I'm afraid there s not.
6 technicians help in taking the Board to this 6 MR. CAROT:
7 authority? 7 Q. | apologizefor that.
8 MR. SIMMONS: 8 MR. MCNIVEN:
9 Q. Sure. If you can identify the authority that 9 Q. It'scalledagain? I'm sorry --
10 you want to refer to, Mike can seeif he can 10 MR. SCHULZE:
11 bring it up on the screen for us. 11 Q. Atthe topit says, "Quebec AGvs. Canada
12 MR. SCHULZE: 12 NEB", but it’s in support of that.
13 Q. Itwas produced in support of -- 13 MR. SIMMONS:
14 MR. CAROT: 14 Q. Mike, it lookslikeyou can probably jump to
15 Q. It'sthereply submissions dated January 14th. 15 page 150 and go forward from there because it
16 MR. SIMMONS: 16 looks like it’s more than half way through the
17 Q. Andisit acasereference? 17 book.
18 MR. SCHULZE: 18 MR. SCHULZE:
19 Q. It'sQuebec vs. National Energy Board. It's 19 Q. Yes, I think that’sright. Okay, great, and
20 one of the authorities in support of -- 20 keep going a bit further. It'sgoing to be
21 MR. MCNIVEN: 21 after that, isit? No -- it’s about ten pages
22 Q. Thelntervenor’'s Submissions? 22 further maybe. Okay, good, and | want to take
23 MR. SCHULZE: 23 the Board to page 190 to 192. Not your 190,
24 Q. GotoIumMm Documents. 24 the 190 of this, sorry. Seethere we're at
25 MR. SIMMONS: 25 159. | want to go to 190.

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 21 - Page 24




February 25, 2010

Multi-Page™

Application by Nalcor Energy

Page 25 Page 27
1 MR. MCNIVEN: 1 the United States, and the question was, among
2 Q. Yes 190. 2 many other questionsin that case, whether the
3 MR. SCHULZE: 3 National Energy Board was entitled to ook at
4 Q. Yes, thanks, and maybeif you could make the 4 the environmental effects separately from the
5 page a bit smaller, then | don’t need to make 5 environmental assessment, and the Supreme
6 you jumparound. So I'll justdraw this 6 Court said, yes, because one of the Board's
7 Board' s attention to what the Supreme Court 7 dutiesisto look to the public interest, and
8 was agreeing with the Federal Court of Appeal 8 my submission would be the Board has a broad
9 on the National Energy Board'sjurisdiction, 9 jurisdiction in this case; one, because you
10 and you'll see midway through that page in the 10 are the defenders of the public interest; two,
11 citation, they say they agree with the Court 11 because | think that we don't need to givea
12 of Appeal and it says, "l do not think anyone 12 narrow reading to what efficient power
13 would dispute for amoment that in considering |13 production under the Electrical Power Control
14 an Application for Leave to export 14 Act means.
15 electricity, the Board must be concerned about 15 Maybe I'll just come back to some of our
16 the environmental consequences, since the 16 basic submissions. Inessence, | think the
17 public interest isinvolved", and if you go to 17 Board probably knows the Innus de Ekuanitshit
18 page 191, at the very bottom, midway through 18 have their reserve on the Lower North Shore
19 that last paragraph, "Nevertheless, in my 19 near Mingan. They werein the negotiations
20 opinion, the Board did not err in giving some 20 with the Federal Government regarding a
21 weight to the environmental effects of the 21 comprehensive claim. That comprehensive claim
22 construction of the planned facilities. To say 22 included Labrador. The general pattern of
23 that such effects cannot be considered unless 23 land use of thelnnu isto go up and down
24 the Board findsthat but for the export 24 rivers. So while the Lower North Shore can
25 contracts, the facilities would not be 25 seem very far from the Lower Churchill, given
Page 26 Page 28
1 constructed, isto create a situation in which 1 the way that the Innu traditionally usethe
2 the construction of a generating facility may 2 land, it's actually -- logically it'stheir
3 be contemplated solely for the purpose of 3 backyard because traditionally they would go
4 fulfilling the demands of a number of export 4 up the La Romaine River and then further into
5 contracts, but because no one export contract 5 the Churchill River Basinin one part of the
6 can be said to be the cause of the facility’s 6 year and come back down the river at another
7 construction, its environmental effects will 7 part of the year. They had acomprehensive
8 never be considered". If you go to page 194, 8 claim aspart of a larger group that was
9 please, at the very top, Mr. lacobucci in that 9 accepted by the Federal Government, in which
10 top paragraph says, "It is also worth noting 10 negotiations have currently been suspended.
11 that the Board isthe forum inwhich the 11 The Government of Newfoundland has always
12 environmental impact attributable solely to 12 taken the position that they wouldn’t speak to
13 the export, that isto the impact of the 13 Quebec aborigina groups until they’ d finished
14 increase in power output needed to service the 14 settling with communitiesin Labrador, which
15 export contracts will be considered. A 15 effectively meant there were no negotiations
16 focused assessment of these effectsmay be 16 with Newfoundland, but aswe pointed out in
17 lost if subsumed in a comprehensive evaluation 17 submissions to the Board, as recently as 2005
18 by the province of the environmental effects 18 when Newfoundland Hydro and the Government of
19 of the projectsin their totality”. | assume 19 Newfoundland were thinking about having the
20 the Board is familiar with this case, but in 20 project developed privately, in their request
21 NEB the issue was export contracts for hydro 21 for proposals, they explicitly referred to the
22 electric production in Quebec, there had been 22 Quebec Innu claim. We'vemade -- sothat’s
23 or was ongoing provincial environmental 23 the appearance of right, and | think that's
24 assessment, there needed to be National Energy 24 not contested by my friends, so | won’t go on
25 Board permits because the power was going to 25 about it at length. 1 think the nub of the
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1 issueis what arethe effectsof the Water 1 surethat it's optimal use of the water for
2 Management Agreement on the interests that my 2 power purposes. Well, that's fine, |
3 clients are alleging. 3 understand that as atechnical proposition,
4 As | saidto you, we were somewhat 4 but at the same time they say because if we
5 inhibited by the fact that we had a very short 5 didn’t have this, there'd be spillage. |
6 timeline in which to make submissions on this, 6 understand that too, but if we're saying if we
7 but | think there is another centra 7 didn’t have thisthere to be spillage, and
8 contradiction, | think, in Nalcor’s position 8 because we havethis, the water will be
9 inthisfile. They say there aren’t adverse 9 managed differently, then it seemsto me we're
10 effects because thisiis just about daily flow, 10 saying environment will be different with this
11 and it'll dl take placewithin operating 11 Water Management Agreement than it would be
12 parameters that will be established elsewhere, 12 without it. Soto call it technical, we can
13 but the problem isthe elsewhere they refer 13 call it technical, but we can't say it doesn’t
14 you tois the Joint Review Panel and the 14 matter if we agree the environment will be
15 environmental assessment, but my friend, Mr. 15 different with the wMA than without out, we
16 Carot, just put before this Board the 16 can't say it'sjust about an engineering
17 information request of the Joint Review Panel 17 matter, and it’s obviously -- the wholeriver
18 that say to Nalcor we'renot satisfied with 18 system will be different with the Water
19 the information you've given uson how this 19 Management Agreement than it would be without
20 Water Management Agreement will operate. There 20 it.
21 isa real danger -- ona procedural level, 21 | think there’s some more complicated
22 thereis areal danger that no one ends up 22 issues about who consults, how, who's the
23 dedling with what the effectsof this Water 23 Crown. | think in our submissions, we
24 Management Agreement are. If before this 24 basically are content to adopt the position
25 Board Nalcor saysit'll be taken care of in an 25 that the BC Court of Appeal did in the Carrier
Page 30 Page 32
1 environmental assessment, but in an 1 Sekani matter, that a regulatory body’s duty
2 environmental assessment, Nalcor tells the 2 isto make sure that -- it'sajudicial body,
3 Joint Review Panel, well, it'll be what the 3 but it's there to make sure the honour of the
4 Board approves, we end up with nobody really 4 Crown isupheld, and as | understand it, the
5 looking at what the effectsof the Water 5 solution the National Energy Board has adopted
6 Management Agreement are, and the effects -- | 6 to this problemisto ask proponents to show
7 don't think wecan --it's enough to say, 7 them that they’ve consulted. Sowe're not
8 well, it’s just about daily flow, or in my 8 here to say nothing can go until the Minister
9 friend’s submission, hourly or less than 9 of Natural Resources has sat down with our
10 hourly flow, and, therefore, there's no 10 client. We'rejust hereto say the Board, as
11 effect. The Board asked us to respond to that 11 the decision maker on behalf of the Government
12 submission by Nalcor, and we put before the 12 of Newfoundland, is obliged to make sure that
13 Board astudy done with respect to Hydro 13 Nalcor has sat down with our client.
14 Quebec’s LaGrande Dam on James Bay that 14 I'm awarein al of this that we've
15 concluded that daily flow matters. Daily flow 15 brought alot of new issues before the Board,
16 matters to vegetation, daily flow matters. In 16 and | wonder if the members -- if the
17 that study, they said daily flow changes 17 Commissioners have questions before | hand off
18 vegetation and changed vegetation changes 18 to Mr. Carot.
19 wildlife patterns. 19 COMMISSIONER NEWMAN:
20 9:45AM  Just becauseit’s daily doesn’'t mean 20 Q. | haveaquestion. | wonder if you seethe
21 there’'s no effect, and again there's a 21 Board' srole here any different in our job in
22 contradictory position because Nalcor says, 22 approving the Water Management Agreement than
23 well, it'sjust about flow -- it’s just about 23 it would bein theordinary coursein its
24 managing thewater back and forth between 24 operations under the Public Utilities Act, and
25 these two dams, you know, and we'll just make 25 does that impact the breadth and the public
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1 interest issue that you raised earlier? 1 specificaly, the traditional lands include
2 MR. SCHULZE: 2 the Churchill River. More specifically, the
3 Q. That'san excellent question. Could| take 3 traditional lands of the intervenorsinclude
4 sometimeto look at the Public Utilities Act 4 the entire area of the Upper Churchill
5 before| gave an answer. I'm awarethat I'm 5 Project, aportion of the Lower Churchill
6 probably the person in the room that knows the 6 Project, and all transmission lines that will
7 least about your Public UtilitiesAct, so1'd 7 connect both those projects, but also the
8 like totake sometime to think about my 8 transmission linesthat go from the Upper
9 answer, if that’s okay. 9 Churchill Project to Quebec. Those
10 COMMISSIONER NEWMAN: 10 transmission linesare in our client's or
11 Q. Certainly. 11 intervenor’ straditional territory. We take
12 CHAIRMAN: 12 the position that there's no way to
13 Q. Anybody else? No. Okay, | guess then, sir, 13 distinguish a project from its production to
14 we're finished with you, and we'll go to Mr. 14 itstransmission, and for that reason, the
15 Carot. 15 transmission lines are an integral part of any
16 MR. CAROT: 16 project. | state that also because the Upper
17 Q. Good morning. I'm here on behalf of the Innu 17 Churchill Project and the transmission lines
18 of Uashat mak Mani-Utenam. For greater 18 were built without our client’s consent,
19 certainty, I’'m here on behalf of theentire 19 without consultation, without compensation,
20 community, I'm here on behaf of the Band 20 and herewe arein front of the Board today
21 Council, and I’'m here also on behalf of 21 who has the power to establish a Water
22 certain traditional Innu families of the 22 Management Agreement for the entire Churchill
23 Uashat mak Mani-Utenam Nation. The 23 River, and there's alot of talk in all the
24 Uashaunnuat is the global term to refer to 24 documents about the project, and the project
25 both the Uashaunnuat generally or the Innu of 25 that is referred to isthe Lower Churchill
Page 34 Page 36
1 Uashat mak Mani-Utenam, and the Innu families. | 1 Project. Wetakethe position that we can’t
2 What happenswith the term Uashat mak Mani- 2 look at the Lower Churchill Project alone, it
3 Utenam, that actually refers to two different 3 has to be taken asa whole, and we haveto
4 communities. There'sacommunity called Uashat | 4 look at both the Upper Churchill Project and
5 and there's another community called Mani- 5 the Lower Churchill Project. Infact, if a
6 Utenam, but they're actually one group. 6 Water Management Agreement is established
7 They're actually also with the Innu of 7 without consultation of our clients, we submit
8 Schefferville, Matimekush-Lac-John. They're 8 that, in fact, it will be perpetuating the
9 actually part of the same group, but all these 9 historical infringements of our client’s
10 Innu are part of the greater Innu Nation, 10 rights. For that reason, and othersas| will
11 which includes several groupsin Quebec and in 11 get to, thereisa duty to consult thatis
12 Labrador, and inour submissions we have 12 specific to the establishment of the Water
13 aluded to those family ties with the 13 Management Agreement. Just for greater
14 communities in Sheshatshit, and | invite you 14 certainty, when | refer to a Water Management
15 tolook at our submissions when we go over 15 Agreement, I’'m referring to both the agreement
16 that in more detail. 16 and the management of water thereunder.
17 We are heretoday because we're talking 17 Obviously, the agreement is a piece of paper,
18 about the Churchill River. The Churchill River 18 but the actual effects will be in the
19 and its watershed lies within the traditional 19 implementation of that agreement.
20 territory of our clients, or intervenors, as 20 I'll just get into the description of my
21 I'll call them for sake of ease. For greater 21 clients, the Innu of Uashat mak Mani-Utenam.
22 certainty, the traditional territory includes 22 They have continuously occupied, possessed,
23 al thenatural resources that are there, 23 and controlled, aswell as managed their
24 including living and inanimate things, and 24 traditional territory, which includes the
25 also surface and sub-surface waters. So 25 Churchill watershed. They have used the
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1 Churchill watershed for hunting, for trapping, 1 KELLY,Q.C:

2 for fishing, and for other subsistence 2 Q. Theattachment, Mike, and the page numbers are

3 activities. They’'veaso used the Churchill 3 on the very top right-hand corner.

4 River for transportation. As my colleague, 4 MR. MCNIVEN:

5 Mr. Schulze, wasindicating, the Innu of 5 Q. Okay. Thepageagain, I’'m sorry?

6 Quebec are on the North Shore of Quebec and 6 MR. CAROT:

7 they usethe riversto head north, and from 7 Q. Pardon me?

8 what | understand, the river system was aform 8 MR. MCNIVEN:

9 of highway and my clients do not use the same 9 Q. What page wasthat again?

10 riversas David Schulze clients, my clients 10 MR. CAROT:

11 use theMoisie River, aswell as Sainte- 11 . It's attachment 2. | guess you're at

12 Marguerite River, aswell asthe Sheldrake 12 attachment 1. That's Attachment 1. It's

13 River, but it’s an upper portion to reach the 13 Attachment 2.

14 landsin Labrador, which include the Upper 14 MR. MCNIVEN:

15 Churchill areaaswell as parts of the Lower 15 Q. Page number again?

16 Churchill area. | inviteyou to look at our 16 MR. CAROT:

17 answer to PUB-IUM 1. If we could pull that 17 Q. Page 159. Yeah, probably a little bit

18 up, please. Thisanswer here, and I’'m not 18 further. 1t's 159, NE-47, attachment -- oh,

19 goingto --1 mean, we could read it, but 19 attachment 3, | apologize. Attachment 3. |

20 essentially | would invite the Board to read 20 just want to read this letter because it does

21 with careful attention that answer. It isthe 21 expose -- or sorry, think it’sin French --

22 basis for our assertion of aboriginal rights 22 but it does present our client’s position, at

23 and titleand treaty rightsin that region. 23 least with respect to the caribou hunt and if

24 It explainsthat, as| indicated earlier, the 24 we just could move to the top of the letter,

25 area that we are concerned with has been used 25 please, there is a stamp that that was
Page 38 Page 40

1 continuously by our clients. 1 received by the office of the Premier. So the

2 Most recently, and actually as we speak, 2 Government of Newfoundland is aware of our

3 the Innu of Sept llesand | believe Mingan as 3 claims herein Newfoundland and | will read

4 well are involved in the caribou hunt, the 4 the letter.

5 annual caribou hunt, and that forms part of a 5 "Dear Mr. Premier: | write toyou as

6 traditional practice that’s been going on for 6 chief of Uashat Maniutenam, the Uashaunnuat, a

7 time immemorial, and the Innu of Uashat have 7 nation under international law having

8 taken a strong position with respect to their 8 authority on its traditional lands,

9 hunting rightsin Labrador, which includes the 9 Nitassinan, part of which isin what is known
10 Churchill River watershed, and if we could 10 today as Labrador. Our respective governments
11 please pull up aletter that the Chief Ernest 11 obviously are in conflict with respect to the
12 Gregoire, he' sthe Chief of the Innu of Uashat 12 occupation and use of our traditional lands
13 mak Mani-Utenam. I’'m looking at aletter that 13 and the natural resources thereof and in
14 was in actually Nalcor’s submissions. It's at 14 respect of our traditional practices on these
15 PUB NE 47 and I’'m looking at pages 159 to 161. 15 lands. The construction of the Upper
16 MR. MCNIVEN: 16 Churchill Hydro Electric Project isa striking
17 Q. Isthat Attachment 1? 17 example of a very live and divisive issue
18 MR. CAROT: 18 between us. Presently, thereisa serious
19 Q. It'spage159to 161. It’'sthe answer NE-47. 19 crisiswhich hasarisen from our ancestra
20 | guessthereisno -- oh, NE-47, is that what 20 caribou hunt onour traditional lands in
21 | said? 21 Labrador. Thiscrisishas assumed" -- and |
22 MR. MCNIVEN: 22 putin quotation marks, Labrador, obviously
23 Q. PUBNE-47? 23 for our clients because they do not recognize
24 MR. CAROT: 24 any borders or anything likethat. I1t'sjust
25 Q. Yeah. 25 one land.
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1 "Thiscrisis has assumed even greater 1 have not hesitated to have recourse through
2 proportions because of your Government’s 2 the Courts to obtain the recognition of their
3 interference with our community’s hunt, an 3 Indian title and Aboriginal treaty rights on
4 integral part of our traditions. Hunters from 4 these family territories of our nation
5 our community and Sheshatshit are currently 5 situated in Labrador. Weintendto pursue
6 engaged in acommunity hunt on part of our 6 these proceedings before the Federal Court and
7 Nitassinan situated in Labrador and which 7 the Courts of Newfoundland Labrador without
8 includes the area to the west of Goose Bay. 8 prejudice to other measures, assuming you do
9 The community hunt is atraditional practice 9 not wish tofind other solutions to our
10 of the Innu and its purpose isto bring back 10 fundamental conflicts. However, as one
11 caribou to community members who cannot 11 government to the other and as adiplomatic
12 themselves hunt, particularly children, the 12 gesture, we areasking you to cease all
13 elderly and the handicapped. These hunters 13 coercive measures against and all harassment
14 are presently being harassed, bothered and 14 of the hunters of Uashat Maniutenam who are
15 threatened with arrest and seizuresby the 15 participating in the traditional community
16 game wardens in Labrador. Through these acts, 16 hunt of caribou.
17 the Government of Newfoundland Labrador is |17 Now unless, if your government continues
18 interfering with the legitimate exercise of 18 to interfere with the movement of our hunters
19 the Aboriginal rights of the Uashaunnuat, 19 or their return to Seven Islands or continues
20 especially by preventing hunters from our 20 to arrest them and seize their hunting weapons
21 community from hunting caribou onour own 21 and the product of their traditional community
22 traditiona lands. The Newfoundland and 22 hunt, we intend to counteract with vigour and
23 Labrador government, through these acts, is 23 implement in its entirety the law of the Innu
24 also once again violating the Indian title and 24 Nation of Uashat Maniutenam respecting use of
25 Aboriginal and treaty rights of the 25 the traditional territory. The choice is

Page 42 Page 44
1 Uashaunnuat. 1 yours as to whether an attempt will be madeto
2 We will never accept that the Government 2 reconcile the differences or whether you will
3 of Newfoundland Labrador can deprive us of 3 continue our path of confrontation. In any
4 food which we harvest for our children, our 4 event, you can rest assured that we will
5 elderly or our handicapped. This harassment, 5 abandon our land, nor our traditional
6 oppression and breach of therights of our 6 activities, nor our responsibilitiesto our
7 hunters isnot something new. Each year 7 Nitassinan."
8 several members of our community have been 8 Thisis quite aforceful letter and I’'ve
9 arbitrarily and illegally arrested, their 9 read it so that the Board can have the benefit
10 hunting weapons confiscated and the products 10 of appreciating the position of our clients
11 of the traditional hunt seized in an 11 and thisis specific to the caribou hunt, but
12 unreasonable and illegal matter. In so doing, 12 one of our allegations is that water
13 the Government of Newfoundland Labrador has |13 management and the alteration of flowson an
14 demonstrated total contempt for the rights of 14 hourly basiswill have an effect, an impact on
15 the Uashaunnuat and for the practice of our 15 the environment and the natural resources of
16 traditional activities on our traditional 16 the Churchill watershed. There may be an
17 |ands. 17 effect on caribou, and | will getto that
18 The Government of Newfoundland L abrador 18 later.
19 knows very well that we assert the titleto 19 Thelaw of thelnnu Nation of Uashat
20 our traditional lands. In 1979, Canadatook a 20 Maniutenam respecting the use of the
21 few small stepsforward by acknowledging and 21 traditional territory, that refers to new
22 accepting our claims and Quebec did likewise 22 development without the consent of the
23 in 1980, although neither Canada nor Quebec 23 Uashaunnuat and essentially consent derives
24 has met its obligations to usin regard to our 24 from Aborigina title, which essentialy
25 rights. Asyou also know, the Uashaunnuat 25 grants proprietary rightsto the Uashat and
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1 eventually that that title is recognized. 1 MR. CAROT:
2 There has been no consent to the water 2 Q. Perfect, paragraph 138. I'll read. "The
3 management agreement. We are looking for 3 picture which emerges from Adams isthat the
4 consultation and accommodation. 4 Aboriginal rights which are recognized and
5 The Supreme Court has described 5 affirmed by Section 35.1 fall along a spectrum
6 Aboriginal rights as sui generis. | refer to 6 with respect to their degree of connection
7 Guerin and the Queen at page 382. That's 7 with the land. Atthe oneend, there are
8 fine, we don’'t haveto go -- it’sjust aquick 8 those Aboriginal rightswhich are practices,
9 mention, but if the Board wishes to see Guerin 9 customsand traditionsthat are integral to
10 and the Queen at page 382. There's a 10 the distinctive Aboriginal culture of the
11 referenceto Aboriginal rights as being sui 11 group claiming the right. However, the
12 generis. 12 occupation and use of theland where the
13 If we canpull out the decision in 13 activity istaking place is not sufficient to
14 Mikisew Cree Nation, First Nation, and I'm 14 support a claim of title to the land.
15 looking at my submissions of 14th of January 15 Nevertheless, those activities receive
16 2010. Look at -- I would go to approximately 16 constitutional protection.”
17 page 120. Perfect. And | need to go to page 17 In the middle, there are activities which
18 393, and I'm just going to read the 18 out of necessity take place on land and indeed
19 introduction. "The fundamental objective of 19 might be intimately related to aparticular
20 the modern law of Aboriginal and treaty rights 20 piece of land. Although an Aboriginal group
21 isthe reconciliation of Aboriginal peoples 21 may not be ableto demonstratetitle to the
22 and non-Aboriginal peoples and their 22 land, it may nevertheless have a site specific
23 respective claims, interestsand ambitions. 23 right to engage in a particular activity. |
24 The management of theserelationships take 24 put the point thisway in Adams at paragraph
25 place inthe shadow of a long history of 25 30. "Even where an Aboriginal right exists on
Page 46 Page 48
1 grievances and misunderstanding. The 1 atract of land to which the Aboriginal people
2 multitude of smaller grievances created by the 2 in question do not have title, that right may
3 indifference of some government officialsto 3 well be site specific with the result that it
4 Aboriginal people’s concernsand the lack of 4 can be exercised only upon that specific tract
5 respect inherent in that indifference has been 5 of land. For example, if an Aboriginal people
6 as destructive of the process of 6 demonstrate that hunting on a specific tract
7 reconciliation as some of the larger and more 7 of land was an integral part of their
8 explosive controversies." This is, infact, 8 distinctive culture, then even if theright
9 the basisfor the duty to consult which was 9 exists apart from title to that tract of land,
10 actually in much the same language referred to 10 the Aboriginal right to hunt is defined as and
11 inHaida. Again, I'll getinto that later. 11 limited to theright to hunt on aspecific
12 I'mjust here talking about the nature of 12 tract of land."
13 Aboriginal rights. 13 At the other end of the spectrum, there
14 Aboriginal rights, there' s a spectrum of 14 isAboriginal title itself. As Adams makes
15 Aboriginal rights. There' stitle and there’s 15 clear, Aboriginal title confers more than the
16 Aboriginal rights which are linked to 16 right to engagein site specific activities
17 activitiesand | think it’simportant for the 17 which are aspects of the practice, customs and
18 benefit of the Board to read the distinction 18 traditions of distinctive Aboriginal cultures.
19 or the variety of Aboriginal rightsas its 19 Site specific rights can be made out of even
20 described in Delgamuukw and specifically, I'm |20 if title cannot. What Aborigina title
21 referring to paragraph 138 of Delgamuukw. 21 confersisaright to the land itself.
22 Again, thisisin -- thisis my submissions of 22 The Innu of Uashat Maniutenam and certain
23 February 8th, if we can please go to that. 23 families from that community assert Aboriginal
24 MR. MCNIVEN: 24 title, assert Aboriginal rightsand treaty
25 Q. Pagereference again, please? 25 rights in Labrador and specifically the
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1 Churchill watershed. More specifically, title 1 established again or reaffirmed and somewhat
2 grants to the intervenors, the exclusive right 2 modified in R. and Marshall and R. and Bernard
3 to use, possess, occupy and control the 3 and that appearsin our submissions from

4 Churchill River. They havethe right to 4 February 8th and | won't go over it right now,

5 chooseto what use, and underline use, the 5 but I inviteyouto look at paragraphs 55 to

6 Churchill River watershed and the natural 6 59 of that judgment.

7 resources therein can be put, and again, we're 7 In thiscontext, the Upper Churchill

8 going to read from Delgamuukw at paragraph 8 Project was built, again as | mentioned,

9 117. 9 without consent, without consultation, without
10 "Despite the fact that the juris prudence 10 compensation of our clients. Territories of

11 on Aborigina title is somewhat 11 the Uashat families were flooded and otherwise
12 underdeveloped, it isclear that the usesto 12 affected by the Upper Churchill River. Those
13 which lands held pursuant to Aboriginal title 13 impacts are ongoing. Our clients frequent the

14 can be put is not restricted to the practices, 14 reservoirs and it’s a constant reminder of the

15 customsand traditions of Aboriginal people 15 impact and infringement that goeson every
16 integral to distinctive Aboriginal cultures. 16 day.

17 In Guerin, for example, Dickson J. described 17 There has been no environmenta

18 Aboriginal title as an interest in land which 18 assessment and no ongoing environmental
19 encompasses a lega right to occupy and 19 monitoring in regard to the operating
20 possess certain lands. Theright to occupy 20 parameters or the operations generally of the
21 and possessis framed in broad terms and 21 Upper Churchill River Project, and thiswas
22 significantly is not qualified by reference to 22 admitted as much by cF(L)co. in their response
23 traditional and customary uses of those lands. 23 to our request for information and we might go
24 Any doubt that theright to occupancy and 24 tothat. It'srequest for information IUM-
25 possession encompasses a broad variety of uses 25 CF(L)co No. 1, and could wego to the --

Page 50 Page 52

1 of land was put torest in Paul where the 1 that’ sthe question. Basically the question

2 Court went even further and stated that 2 was whether or not there was any environmental
3 Aboriginal title was more than the right to 3 assessment or ongoing environmental monitoring
4 enjoyment and to occupancy. Once again, there 4 and the Upper Churchill -- and this isthe

5 is no reference to Aborigina practices, 5 response. "The Upper Churchill Hydro Electric
6 customs and traditions as a qualifier on that 6 Plant is not a project but afully operational

7 right. Moreover, | take the reference to more 7 hydroelectric facility that has been in

8 as evidence of the broad notion of use and 8 operation since 1971. The Upper Churchill

9 possession.” 9 facility wasnot subject to environmental

10 | jumpto paragraph 119, or no, sorry, 10 assessment, is not subject to ongoing

11 that was 119. Sorry, 166, and I’'m looking at 11 environmental assessment or monitoring
12 the bottom paragraph. Well, | guess it'sa 12 pursuant to federal or provincia

13 different page. I’'m looking at hafway 13 environmental legidation. This facility

14 through that paragraph. "Three aspects of 14 predates any such legislation and was designed
15 Aboriginal title arerelevant here. Firgt, 15 and constructed in accordance with the laws of
16 Aborigina title encompasses the right to 16 the day."

17 exclusive use and occupation of land. Second, 17 With respect to water management, if we

18 Aborigina title encompasses the right to 18 just goto the next answer, which is number

19 choose to what usesland can be put, subject 19 two, "the water management agreement and the
20 to the alternate limit that those uses cannot 20 management of water at the Upper Churchill
21 destroy the ability of theland to sustain 21 facility, including its reservoirs, the Upper

22 future generationsof Aboriginal peoples.” 22 Churchill River basin, tributaries and

23 And third, "lands held pursuant to Aboriginal 23 adjoining watersheds have not been subject to
24 title have inescapabl e economic component.” 24 an environmental assessment nor is such

25 The test for title was actually 25 assessment required pursuant to applicable
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1 environmental legidation. The water 1 conclude on the sufficiency of the
2 management agreement operates wholly within 2 environmental impact statement for the purpose
3 the existing operating parameters of the 3 of proceeding to public hearing."
4 CF(L)co facility and existing customer 4 If weturnto page 11, please, and here
5 requirements for seasonal and hourly 5 it's specifically respect to Aboriginal
6 flexibility." And again, we're going back. 6 consultation and traditional lands and
7 The operating parameters have never been 7 resource use. "The proponent has not provided
8 object of an environmental assessment. 8 adequate information on the current use of
9 In response to IUM-CF(L)co. 3, whichis 9 lands and resources for traditional purposes
10 the next one, | had asked if there was any 10 by Aboriginal persons and has not carried out
11 permit or similar government authorization for 11 adequate consultation with each identified
12 which the Upper Churchill Project was 12 Aboriginal group,” and the identified
13 operating under, and the answer is "the Upper 13 Aboriginal group, the Uashat are one of those
14 Churchill facility operates pursuant to the 14 identified Aboriginal groups.
15 Churchill Falls (Labrador) Corporation Limited 15 | apologize for the long introduction but
16 Lease Act, 1961." Andthat’'sit. There' sno 16 essentially, thisiswhere it takes us today.
17 other authorization, and | think it is 17 We have an Upper Churchill project for which
18 worthwhile to look at the list of 18 there was never any consultation, no
19 authorization that Nalcor hasto go through 19 environmental assessment, no compensation. We
20 right now to proceed with the Lower Churchill 20 have aLower Churchill Project which isin the
21 development and that appears at PUB-NE No. 50, 21 works. There's been no consultation with our
22 and I’'m not going to go over it. It'sjust 22 clients, and here we are in front of the Board
23 for -- as you move down, the next page, 23 for the establishment of a water management
24 there' s several pagesand we'll just scroll 24 agreement which will affect the entire
25 down and it isfairly extensive, the amount of 25 Churchill watershed with the Upper Churchill
Page 54 Page 56
1 permits that are required to build a 1 River.
2 hydroelectric facility. Thank you. That 2 It isour submissions today that the
3 speaks for itself. 3 water management agreement and the management
4 Asfor the Lower Churchill Project, it 4 of water thereunder will impact the
5 will also affect the environment and 5 traditional lands of intervenors and affect
6 traditional lands, as well traditional 6 them socialy, culturally, spiritualy and
7 activities of the intervenors. However, there 7 economically. Itwill also perpetuate the
8 has been no consultation in respect to the 8 historical infringements of the rights of the
9 Lower Churchill Project. 9 intervenors.
10 We referred to the letter that the Joint 10 At PUB NE-17, if we can please bring that
11 Panel sent to Nalcor as recently as last month 11 up? It's specifically admitted by Nalcor that
12 and | don’'t know where-- it'sthe letter 12 there has been no consultation, and I'm
13 dated January 26th, 2010, on thefirst page, 13 looking at the second -- "Nalcor has not
14 and my colleague referred to the -- aluded to 14 consulted in particular regarding the water
15 this earlier in respect to the inadequacy with 15 management agreement.” | mean, that’s pretty
16 respect to water management agreement, but it 16 clear.
17 also refers specifically to the inadequacy of 17 What water management will do isthat --
18 consultation, and just at the first paragraph 18 or water management agreement will do isthat
19 there, "l statedin aletter dated January 19 it will permit Nalcor and cr(L)co. to modify,
20 18th, 2010, the Joint Review Panel, after 20 to control, to manage, to regulate the
21 considering all theinformation and comments 21 hydrology of the Churchill River, which
22 received from Nalcor and interested parties 22 includes the reservoirs. For greater
23 has determined that the information provided 23 certainty, we' re talking about the use of the
24 by Nalcor isnot sufficient. Additiona 24 waters. We're talking about the flow of the
25 information is required before the panel can 25 waters. Talking about water levels, water
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1 volumes, the runoff that reachesthe river 1 value of power energy that can be produced

2 basin, aswell asice formation and breakup, 2 from the Churchill River. Coordination of

3 and | would just like to turn the Board to the 3 production at the generation station regulates

4 public notice that was published on November 4 the flow," again, regulates the flow "of water

5 18th. I'm looking at thefirst paragraph 5 between the stations to best utilize the river

6 there, and I'll read it. "On November 10th, 6 system storage capability and the facilities

7 2009, the Board of Commissionersof Public 7 generating capacity. Flow regulation

8 Utilities received an application from Nalcor 8 increases the control and predictability of

9 Energy to establish the termsof a water 9 energy production at a generating station and
10 management agreement with respect to theuse," |10 optimizes the use of the available water
11 and | underline that term "of the Churchill 11 within the constraints of existing contractual
12 River for the production of power." 12 supply obligations."
13 | dsoinvite the Board to read, which 13 I won't go through the whole document,
14 they’ ve done obviously, or tolook again at 14 but again, from the face of it, the terms of
15 the Nalcor pre-filed evidence, which appears 15 Nalcor itself lead credence to our submissions
16 at pages 3 -- from pages 3to 17, and | point 16 that it’ s about the use of the waters.
17 to those submissions because the terms that 17 At PUB NE-28, I'm looking at the answer,
18 are being used there, we talk about -- I'm 18 Nalcor admits that -- sorry, can we go down a
19 just going to pull that out as well. 19 bit. Keep ongoing. There. "The proposed
20 MR. SIMMONS: 20 water management” -- I’'m looking at line five
21 Q. That'stheapplication. It'sVolume 2, the 21 of that page. "The proposed water management
22 application? 22 agreement may cause water levels and flows at
23 MR. CAROT: 23 any point in time to vary from what would have
24 Q. It'sprefiled evidence, this oneright here. 24 occurred without the water management
25 You're on theright one. No, no, you were on 25 agreement." The effects are very real. Flows

Page 58 Page 60

1 the right one before. 1 will change, and more specificaly, they will

2 MR. SIMMONS: 2 changeon an hourly basis. Again, thisis

3 Q. Volumel. 3 admitted by Nalcor at PUB NE-23. Again, at

4 MR. MCNIVEN: 4 page six. "Thewater management” -- sorry,

5 Q. Pagenumber again, please? 5 excuse me. Line seven, "the water management

6 MR. CAROT: 6 agreement may affect flows on an hourly

7 Q. Pages1l. Sofrom pages1l to subsequent, 7 basis."

8 it'swhere Nalcor describes the purpose of the 8 If welook at Nalcor’s submissions, fina

9 water management agreement, and the-- we 9 submissions at page 19 -
10 won't go over it, but essentialy there's 10 MR. MCNIVEN:
11 terms here where we talk about regulating the 11 Q. Pagel7?
12 flow, controlling the flow. These are not my 12 MR. CAROT:
13 words. These are Nalcor's words, and for 13 Q. Page19. I'mlooking at paragraph 48. "The
14 instance, in thefirst paragraph, the last 14 water management agreement is smply a
15 phase or the before last, or the third before 15 commercia agreement between the two suppliers
16 last, "however, natural flows are not 16 onthe samebody of water." Obviously we
17 synchronized to production requirements. 17 disagree with that position. "Because of the
18 Therefore reservoir storage isrequired to 18 provisions of existing power contracts which
19 regulate the flow. For a downstream operator, 19 may not be adversely affected, water
20 control of flows from upstream facilities may 20 management is required on an hourly basis.”
21 also be required in order to regulate flow to 21 Unfortunately, even Nalcor isuncertain
22 the downstream generating station." And | 22 asto exactly how flows will be affected, but
23 mean, it's-- and then we'll goto the next 23 from what we have just read, it's obvious that
24 paragraph actually. "Coordinating power and 24 there will be at least hourly changes,
25 energy production maximizes the amount of 25 modificationsor regulation of flows. For
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1 thisreason, it'saso difficult to pinpoint 1 "Water management may affect future fish
2 actual terms of the water management agreement 2 populations." Again, that appearsin the EIS.
3 which will adversely affect our client’'s 3 "Water management could impede caribou
4 rights, because essentially most of the 4 movement. Water management will cause sensory
5 management of water will be left to the 5 disturbance for the Red Wine Mountain Caribou
6 independent coordinator who will actually set 6 Herd. Water management may affect through
7 production schedulesand will thus impact 7 water fluctuation the quantity and quality of
8 flows according to those schedules, and he 8 forage, including shoreline habitat and
9 will set those up in the exercise of 9 aguatic plants, availableto moose. Water
10 reasonable judgement. Reasonable judgement 10 management will influence black bear shoreline
11 will take into account good public utility 11 habitat and will result in black bear
12 practice, but again, we're not much more 12 avoidance during this activity. Water
13 advanced as to actually pinpointing exactly 13 management may result in changes to individual
14 how flows will be affected. 14 black bear health during operation and
15 Nevertheless, the environmental impact 15 maintenance phases. Spring staging options
16 statement that was generated by Nalcor Energy 16 for Canada Goose will become more limited once
17 for the Lower Churchill Project does provide 17 ashkui along the Lower Churchill arelost to
18 some indications as to the environmental 18 more persistent and extensive ice cover on the
19 impacts of water management in the Lower 19 reservoirs as aresult of the water management
20 Churchill River basin. In fact, the 20 and operating regime. The increased extent
21 environmental impact statement is predicated 21 and persistence of ice cover asa result of
22 on awater management agreement in place and 22 the water management operating regime may
23 that’ s been acknowledged by Nalcor at EU NE-2 23 affect Surf Scooter habitat. The persistence
24 and PUB NE-29. Wedon't haveto go seeit, 24 of ice on the reservoirs for an additional one
25 but just -- and | don’t think that is 25 to two weeks because of the water management

Page 62 Page 64
1 contested by Nalcor, and | think it is 1 and operating regime may influence breeding,
2 important to go over thoselists of impacts 2 nest initiation and foraging of osprey. Water
3 from the ElIsand I’ [l refer to my submissions 3 management and fluctuating water levels may
4 at paragraph 53, my fina submissions, 4 reduce the availability of shalow waters
5 paragraph 53, and I'll justread from my 5 preferred by Harlequin Duck for feeding."
6 submissions here. 6 Unfortunately, those effects are, | would
7 "More specifically, the establishment of 7 say, related to both water management and
8 a water management agreement and the 8 operating regime, but as | indicated before,
9 management of water thereunder will have the 9 we haven’t been consulted in regard to either.
10 following negative environmental effects, 10 More importantly, there has been no
11 among others, inthe Lower Churchill River 11 environmental assessment with respect to the
12 basin: a. water management will affect runoff, 12 effects of water management in the Upper
13 water flow, water levels and water volumesin 13 Churchill. One can only assume that if water
14 the Churchill River basin." That we've 14 management will have effects onthe Lower
15 aready gone over. "Altered flow and water 15 Churchill like | just described, there will be
16 levelsresulting from impounding and water 16 necessarily environmental impacts on the Upper
17 management will affect ice formation and 17 Churchill, and my colleagues, Mr. Schulze,
18 breakup. This can affect some wildlife 18 referred to astudy done for LaGrande and |
19 species that use the ice, aswell as migratory 19 will adopt those submissions aswell. In any
20 waterfow! that use open water areas during ice 20 event, water management, and again, | will
21 breakup.” That's -- and my reference thereis 21 repeat this, water management agreement will
22 directly from the EIS, the reference is there. 22 perpetuate the ongoing impacts of the Upper
23 | invite the panel to go look at the 23 Churchill Project.
24 reference. 24 These environmental impacts will directly
25 (10:30am.) 25 affect the intervenors culturdly,
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1 spiritualy, socialy and economically, and 1 fish and trap inthe area affected by water
2 I'd liketo turnto my factum at paragraphs 2 management and the management of water
3 110to 114. Those are my final submissions, 3 thereunder.
4 and |'d like to read that because thisis how 4 In other words, altered flow and water
5 we categorize the infringement or the adverse 5 levels could result in, among other things,
6 effect. 6 reduced opportunity for hunting, particularly
7 "The water management agreement or the 7 migratory birds" And they are more
8 management of water thereunder will have a 8 referencesto theEls again. Actualy, it
9 negative impact on the Uashaunnuat culturally 9 might be worthwhile to go to that page, the
10 and spiritualy by interfering with the 10 EIS. I'mlooking at Volume 3, page 517.
11 Uashaunnuat’s specia attachment to the land 11 MR. MCNIVEN:
12 and the ability to carry out various spiritual 12 Q. 517?
13 and traditional practices. Indeed, because 13 MR. CAROT:
14 water management will modify and control the 14 Q. Yeah,517. You'll seeat the bottom of the
15 hydrology of the Churchill River, including 15 page, there' s page numbers. 529. And here,
16 water flow, water levels, water volumes, 16 it'sa section on theimpacts onland and
17 runoff, and ice formation/breakup and cause 17 resource use and this isn't -- the impacts
18 negative environmental effects, the 18 here are not necessarily specific to
19 Uashaunnuat’s traditional lands and their 19 Aboriginal communities, and I’ll read here.
20 special relationship to those lands will be 20 "Altered flow and water levels resulting from
21 permanently and irreparably modified. 21 impoundment and water management will affect
22 Similarly the water management agreement 22 iceformation and breakup. This can affect
23 or the management of water thereunder will 23 somewildlife speciesthat usetheuse, as
24 negatively affect the Uashaunnuat socially. 24 well as migratory waterfowl that use open
25 More particularly, aspreviously indicated, 25 water areas during ice breakup. Thus, altered
Page 66 Page 68
1 the establishment of a water management 1 flow and water levels could result in reduced
2 agreement will deny or impede the Uashaunnuat 2 opportunity for hunting, particularly
3 exclusive or shared right to use, possess, 3 migratory birds."
4 occupy and control the Churchill River 4 So for al these reasons, it is submitted
5 watershed and the natural resources therein. 5 that the water management agreement will
6 The establishment of a water management 6 infringe the Aborigina title, Aborigina
7 agreement and the management of water 7 rights and treaty rights of the intervenors.
8 thereunder will deny the Uashaunnuat right to 8 It will perpetrate the historical infringement
9 choose to what use the Churchill River 9 of the rights of the intervenors. It will
10 watershed and the natural resources therein 10 also make less satisfactory any resolution of
11 can be put and interfere with the particular 11 claimsin the future, and there was a specific
12 and unique way of life and particular 12 request for information in that regard, and
13 traditional Innu family territories. The 13 I’d like the Board to look at our response to
14 establishment of awater management agreement |14 that. I’ve aso alluded to that in my factum
15 and the management of water thereunder isa 15 at paragraphs 123 to 124, and I’ ll read.
16 denial of Aborigina jurisdiction and the 16 "Moreover the establishment of water
17 right to self-government and self- 17 management and the management of water
18 determination of the Uashaunnuat. 18 thereunder will make a less satisfactory
19 Moreover, the water management agreement 19 resolution of the Uashaunnuat’ s claimed right
20 or the management of water thereunder will 20 to, among other things, use, manage and
21 negatively impact, among other things, fish 21 control the water resources in the future,
22 populations, the movement of the caribou and 22 namely the Churchill River and adjoining
23 the migration of birds,” and that’s from the 23 watersheds and tributaries.
24 list I just read to you, "thus impeding and 24 More particularly, the establishment of
25 infringing the Uashaunnuat’sright to hunt, 25 water management and the management of water
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1 thereunder will deprive the Uashaunnuat from 1 recognized that the term sound utility
2 someor al thebenefits of the Churchill 2 practice and good utility practice are
3 River watershed and the natural resources 3 synonymous and my colleague, Dan Simmons had
4 therein. Moreover, if further damage is done 4 aluded to that statutory interpretation or
5 to the Uashaunnuat’s traditional lands and 5 that conflict inhis submissions, but we
6 resources therein andif these lands and 6 submit that thereis no conflict or any
7 resources are further impacted by projects 7 contradiction. They're actually essentially
8 such as the hydroelectric development within 8 Synonymous.
9 the Churchill River watershed, any resolution 9 At page five of Nalcor's reply
10 of the claims of the Uashaunnuat will likely 10 submissions, Nalcor essentially admits that
11 proveto bevery unsatisfactory becausethe 11 sound utility practice does involve
12 traditional lands and the resources therein 12 consultation with Aboriginal groups, and |
13 may have been irreparably damaged and impacted |13 will read that paragraph. "With respect to
14 by then. Thelands may be rendered unusable 14 paragraphs 36 to 41 of the cIE submissions,
15 and some of the natural resources may be gone. 15 Conseil des Ekuanitshit, Nalcor acknowledges
16 Thisis, of course, unjust and unacceptable.” 16 that good utility practice includes
17 And | forgot to mention earlier on the 17 environmental protection and environmental
18 impacts is that the economic impact is obvious 18 protection in turn involves consideration of
19 and the Supreme and Delgamuukw and | referred |19 the interrel ationships between land and water
20 to one of the passages at paragraph 166 and in 20 and plant and animal life on the one hand and
21 the words of the Chief Justice at the time, 21 the social, cultural and economic life of
22 Aborigina title hasan -- well, has an 22 humans on the other. Nalcor also acknowledges
23 economic component that isimplicit to that 23 that the Canadian Electrical Association is
24 right. 24 committed to informing and consulting
25 So today, we are faced with severd 25 Aborigina communities at an early stage with
Page 70 Page 72
1 issues that the Board must decide. Thefirst 1 respect to planned activitiesand projects
2 issueis whether the establishment of water 2 that will have an impact on them." Obviously
3 management agreement will trigger a duty to 3 Nalcor and usdisagree as to the actua
4 consult and accommodate? If so, who can 4 impacts, but it is our submissions that there
5 discharge that duty? Was that duty discharged 5 isimpacts of the water management agreement,
6 in the circumstances? Does the Board have the 6 thus good utility practice will dictate a
7 jurisdiction and obligation to decideif a 7 consultation and accommodation of the
8 duty has been triggered and discharged? If 8 intervenors.
9 so, and the duty has not been discharged, what 9 Just on that point, that duty can be
10 powers are available to the Board? 10 discharged by Nalcor and by CF(L)Co, both as
11 The duty to consult and accommodate finds 11 companies or utilities that propose to utilize
12 two sources. My colleague referred earlier to 12 the Churchill River, and | just want to make
13 a statutory duty that's grounded in good 13 one point clear is that in no way in any of
14 utility practice. The other duty is grounded 14 our submissions, and thiswill lead to my next
15 inaconstitution, section 35. | will talk 15 point with respect to the constitutional duty,
16 first about the statutory duty. 16 have we requested that CF(L)co be imposed a
17 The Board must act accordingto sound 17 constitutional duty to consult as an agent of
18 utility practice. It isour submissions that 18 the Crown. 1I'd just like to make that clear
19 that will necessarily involve consultation 19 because unfortunately, |1 believethere has
20 with Aboriginal groups. 1I'm not saying that 20 been a bit of misunderstanding from our
21 the Board must consult, but they must direct 21 submissions, but in noway do we allege that
22 Nalcor and cF(L)co to consult, Nalcor and 22 CF(L )Co owes acongtitutional duty to consult.
23 CF(L)Co, as partiesto an eventual water 23 Itis justa statutory duty, if any, that
24 management agreement. Just on that note, my 24 CF(L )Cowould owe.
25 friend, counsel for CF(L)co, admitted or 25 (10:45am.)
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1 With respect to the constitutional duty 1 resolution of a clam. To unilaterally
2 to consult, the leading casein that is Haida 2 exploit a claimed resource during the process
3 Nation and again, the foundation for a duty to 3 of proving and resolving Aboriginal claim to
4 consult is the reconciliation of Aborigina 4 that resource may be to deprive the Aboriginal
5 and non-Aboriginal people. That duty is 5 claimants of some or all of the benefit of the
6 triggered when the Crown has knowledge, real 6 resource. That is not honourable.”
7 or constructive, of the potential existence of 7 So in this circumstance, a duty to
8 the Aboriginal right or title and contemplates 8 consult and accommodate specifically arisesto
9 conduct that might adversely affectit. We 9 protect Aboriginal rights and title and treaty
10 submit that the Crown, acting through Nalcor, 10 rights even before the proof of claim and the
11 will --is contemplating action that will 11 determination of rights are made. Thereisa
12 adversely affect our rightsandtitle. The 12 distinction between knowledge sufficient to
13 Crown has knowledge of that right or that 13 trigger a duty to consult and accommodate and
14 claim and I’'m not going to go over that 14 the content of the scope of the duty to
15 knowledge of those, of our claims because my 15 consult and accommodate in a particular case.
16 colleague went into that to a certain extent. 16 Again, according to the Court in Haida,
17 The same applies with us. But | aso read you 17 and I’'m at paragraphs 37 and 39, "thereisa
18 aletter which was directly addressed to the 18 distinction between knowledge sufficient to
19 Premier and that was acknowledged receipt from |19 trigger a duty to consult and if appropriate,
20 the Premier, so there sno doubt that the 20 accommodate, and the content or scope of the
21 Government of Newfoundland is aware of our 21 duty in aparticular case. Knowledge of a
22 claimsfor Aboriginal right. 22 credible, but unproven claim, suffices to
23 To be clear, this Aboriginal -- this duty 23 trigger a duty to consult and accommodate.
24 to consult and accommodate is triggered prior 24 The content of the duty however varieswith
25 tothe proof of claim and determination of 25 circumstances discussed more fully below. A
Page 74 Page 76
1 rights. We're not asking the Board hereto 1 dubious or peripheral claim may attract a mere
2 determine any Aboriginal rights. We're just 2 duty of notice, while astronger claim may
3 asking the Board to order consultation pending 3 attract more stringent duties. Thelaw is
4 the resolution of our claims, and I'm just 4 capable of differentiating between tenuous
5 going to read from a passage from the Supreme 5 claims, claims possessing a strong primafacie
6 Court in Haida, if we could pull that up, 6 case and established claims. Parties can
7 please? Paragraph 27. 7 access these matters and if they cannot agree,
8 MR. MCNIVEN: 8 tribunals and courts can assist. Difficulties
9 Q 27? 9 associated with the absence of proof and
10 MR. CAROT: 10 definition of claims are addressed by signing
11 Q. Yeah. Okay, I'll read the whole paragraph. 11 appropriate content to the duty, not by
12 "The answer once again lies in the honour of 12 denying the existence of aduty."
13 the Crown. The Crown acting honourably cannot |13 And if weturn to just paragraph 39, "the
14 cavalierly run roughshod over Aboriginal 14 content of aduty to consult and accommodate
15 interests where claims affecting these 15 varies with the circumstances. Precisely what
16 interests are being seriously pursued in the 16 duties arisein different circumstances will
17 process of treaty negotiation and proof. They 17 be defined as the caselaw in this emerging
18 must respect these potential but yet unproven 18 areadevelops. In general terms, however, it
19 interest. The Crown is not rendered impotent 19 may be asserted that the scope of the duty is
20 and may continue to manage the resourcesin 20 proportionate to a preliminary assessment of
21 question pending claims resolution, but 21 the strength of the case supporting the
22 depending on the circumstances discussed more |22 existence of theright or titleand to the
23 fully below, the honour of the Crown may 23 seriousness of the potential adverse effect
24 require it to consult with and reasonably 24 upon theright or the title claimed." |
25 accommodate Aboriginal interests pending 25 believe what'sin issuereally isthe second
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1 part of that, isthe adverse effect. 1 Aboriginal jurisdiction and the right to self-

2 In Nacor's submissions, final 2 government and self-determination.”

3 submissions page 17, paragraph 43, "The 3 For these reasons, the duty to consult is

4 Conseil des Innus de Ekuanitshit and the Innu 4 at the high end of the spectrum. That said,

5 of Uashat mak Mani-Utenam have asserted a 5 if thereis consultation and accommodation at

6 potentially credibly claim of Aboriginal 6 the high end of the spectrum with respect to

7 interest in relationto land and resources 7 the establishment of water management

8 usage. Nalcor has accepted that there isa 8 agreement, the actual implementation of the

9 sufficiently credible claim to engage a duty 9 water management agreement will still trigger
10 of consultation inrelation to the Lower 10 an ongoing duty of consultation, but that will

11 Churchill Project itself." 11 be more at the lower end of the spectrum and
12 As for CF(L)co, if you can turn to 12 could be discharged by notice of decisions of
13 paragraph 43 of their submissions, "it is not 13 the independent coordinator or reports of the

14 proposed to contest at this stage whether the 14 independent coordinator.  Obviously such
15 Aboriginal intervenors have a sufficiently 15 practices would have to be developed through a
16 credible claim. Thusthe immediate issueis 16 process of consultation at aninitial stage at

17 whether the Aborigina intervenors have 17 the high end of the spectrum.

18 demonstrated any adverse effect of any such 18 As| mentioned earlier, the statutory

19 claim andif so, the seriousness of such 19 duty to consult can be discharged by cF(L)co
20 adverse effect.” 20 and Nalcor. Asfor the constitutional duty,

21 We have astrong prima facie case. The 21 that duty liesin the Crown and the Crown

22 adverse impacts arereal and will severely 22 alone, but for the sake of these proceedings

23 impact on the Aboriginal rights and title of 23 and for these proceedings aone, the

24 theintervenors. If werefer to paragraphs 24 intervenors acquiesce and consent that Nalcor
25 128 and 129 of my factum, thisis more of a 25 consult in the name and on behalf of the Crown

Page 78 Page 80

1 summary of the submissionsthat |I’ve done up 1 with theintervenors, and thisis without

2 to date. 2 prejudice to our position in other

3 "The establishment of water management 3 proceedings.

4 agreement and the management of water 4 Has this duty been discharged? Well, as

5 thereunder will negatively and irreparably 5 admitted by Nalcor, there has been no

6 impact: the Aboriginal rightsand title and 6 consultation with respect to the water

7 treaty rights of the Uashaunnuat; the 7 management agreement. There has also been no
8 traditional lands of the Uashaunnuat and 8 consultation with the Government of

9 natural resources therein; the way of life of 9 Newfoundland Labrador with respect to water
10 the Uashaunnuat culturaly, spiritualy, 10 management agreement or the Government of
11 socialy and economicaly; the hunting, 11 Canadain that respect, or CF(L)co. Asfor

12 fishing and trapping activities and 12 the environmental assessment of Lower

13 opportunities of the Uashaunnuat. 13 Churchill, that also cannot satisfy the duty

14 Furthermore, the establishment of water 14 to consult. There has been no consultation

15 management agreement and the management of |15 with respect to the Lower Churchill Project.

16 water thereunder will: perpetuate the 16 That'sa processthat’s ongoing, but up to

17 historical infringement of the Aboriginal 17 now, and thisis recognized by the Joint Panel
18 rights and title of the Uashaunnuat; deny or 18 in their letter to Nalcor, there has been no

19 impede the Uashaunnuat’ s exclusive or shared 19 consultation with respect to Lower Churchill.
20 right to use, possess, occupy and control the 20 In any event, there’ s been no consultation or
21 Churchill River watershed and natural 21 accommodation with respect to Upper Churchill.
22 resources therein; deny the Uashaunnuat’s 22 Just for sake of reference, I’m referring to
23 right to choose to what usethe Churchill 23 paragraphs 139 and subsequent in my factum.
24 River watershed and the natural resources 24 Again, | just want to return to the Upper
25 therein can be put; deny the Uashaunnuat’s 25 Churchill Project. There's been no

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 77 - Page 80




February 25, 2010

Multi-Page™

Application by Nalcor Energy

Page 81 Page 83
1 consultation, no environmental assessment in 1 consultation and accommodation of Aboriginal
2 that respect, and that’s-- this is despite 2 interests by the Crown." And here, thisis
3 the fact, and | did mention this earlier, that 3 quoted from that agreement, "the Panel will
4 the Upper Churchill reservoirswill act asthe 4 not have a mandate to make any determinations
5 main source for the modification and control 5 or interpretations of: the validity or the
6 management and regulation of flow water and 6 strength of any Aborigina group’s claimto
7 water levels of the Churchill River, and 7 Aboriginal rights and title or treaty rights;
8 there, | can refer to Nalcor. If we could go 8 the scope or nature of the Crown’s duty to
9 to Nalcor pre-filed evidence at pages 12 to 9 consult Aboriginal persons or groups; whether
10 13, please? 1I'm looking at line 27. 10 Canadaor Newfoundland and Labrador has met
11 "Because of the ability to store 11 its respective duty to consult and accommodate
12 tremendous quantity of water, the Upper 12 in respect of potentia rights, recognized and
13 Churchill reservoirswill provide the primary 13 affirmed by Section 35 of the Constitution
14 flow regulation required on the Churchill 14 Act, 1982; the scope, nature or meaning of the
15 River." Yeah, we don't know what those 15 Labrador Inuit Land Claims agreement."
16 impactswill be with respect tothe Upper 16 Finally, environmental assessment is not
17 Churchill River. 17 equivalent to consultation and accommodation.
18 In any event, returning to the Lower 18 Thefocusisdifferent and | just invite the
19 Churchill, and | apologize, I'm going back and 19 panel to read my submissions from 153 and
20 forth here because -- but in any event, it's 20 onwardsand | will not gointo more detail
21 because we have a Lower Churchill Project 21 under that, but I'd just like to stress that
22 that’ s under way that’s going an environmental 22 the decision in Taku River whereby the Supreme
23 assessment, but in any event, the panel 23 Court decided that consultation did occur in
24 reviewing the Joint -- the Lower Churchill 24 the environmental assessment is very different
25 Project cannot consider the adequacy of 25 from the facts here before us. Our clients
Page 82 Page 84
1 consultation and accommodation of Aboriginal 1 arenot participantsin the sensethat the
2 rightsby the Crown. It essentially means 2 intervenors or the participants werein Taku
3 that the joint panel does not have the 3 River. All we've done here isthat we've --
4 authority to determine whether or not the 4 we're looking to be consulted with respect to
5 constitutional duty to accommodate or to 5 Lower Churchill Project. We sent commentsto
6 consult and accommodate the intervenors with 6 the Churchill Panel and we provided those
7 respect to Lower Churchill has been satisfied, 7 commentsto the Board, and this isalso a
8 and that’'s notto say that environmental 8 false claim that isimportant to rectify is
9 assessment through Lower Churchill will 9 that we have never received any funding from
10 satisfy the duty to consult water management. 10 the environmental -- for the environmental
11 It'sjust to reenforce the fact that there has 11 assessment of the Lower Churchill, and Nalcor
12 been no consultation with respect to water 12 refers twice in its submissions and its
13 management. There has been no consultation 13 evidence that we have received funding, but
14 with respect to Lower Churchill Project, and 14 that is categorically false. So the decision
15 in any event, the panel cannot decide issues 15 in Taku River is distinguishable from the
16 of constitutional duties to consult and 16 facts of this case, and in any event, there
17 accommodate. 17 just hasn't been any consultation in that
18 | believeit isimportant to just read 18 respect.
19 exactly what the limits on the Panel’ s powers 19 (11:00 am.)
20 are and here I'm at paragraph 152 of my 20 Doesthe Board wish to take a break or
21 factum, and I’'ll read. "As amatter of law, 21 should | continue with my Submissions?
22 the federal-provincial agreement produced by 22 CHAIRMAN:
23 Nalcor expressly forbidsthe Lower Churchill 23 Q. How -- can you give us any kind of an idea?
24 Hydroel ectric Generation Project Joint Review 24 MR. CAROT:
25 Panel from considering the adequacy of 25 Q. | would say | got another 15 minutes.
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1 CHAIRMAN:

© 00 N O o~ WDN

Q. Why don't we -- is that acceptable to
everybody? Why don’t we let you then finish
it off, sir, and then we can adjourn at that
point.

MR. CAROT:

Q. Okay, that’s great.

CHAIRMAN:

Q. Isthat okay with you?

© 00 N O ok~ WODN P

Page 87

Y eah, no, stop it there. I'm going to go to
page -- if wecan goto page 185, and I'm
looking at the third paragraph.

"It is obvious that the Board must
exercise its decision-making function,
including the interpretation and application
of its governing legidation in accordance
with the dictates of the Constitution,
including Section 35.1 of the Constitution

10 MR. CAROT: 10 Act, 1982."
11 Q. Yes, thank you. 11 I’d like to read from the Carrier Sekani
12 CHAIRMAN: 12 case, which isacase from the B.C. Court of
13 Q. Okay. 13 Apped. | believe that's been submitted
14 MR. CAROT: 14 several times. Specifically, I’m looking at
15 Q. Thenl turntothe powersof the Board and 15 paragraph 45. Excuse me one second. I’ m just
16 whether or not the Board has the jurisdiction 16 going to read certain excerpts from this
17 and obligation to consider consultation and 17 judgment because it is, it’s quite telling.
18 accommodation. Again, there' stwo separate 18 Paragraph 45, "l do not accept B.C.
19 duties here. There'sa statutory duty and a 19 Hydro's argument. The rule in question sought
20 constitutional duty. | will first address the 20 to be enforced through proceedings before the
21 statutory duty. 21 Commission arise not as an interna
22 The Electrical Power Control Act 22 prescription, asin British Columbia Hydro and
23 explicitly grantsjurisdiction to the PUB to 23 Power Authority versus British Columbia
24 determineissues inregard to sound public 24 Utilities Commission decisions just discussed,
25 utility practice, and I'll read from Article 25 but from the Constitution itself. Haida, at
Page 86 Page 88

1 4. "In carrying out its duties and exercising 1 paragraph 66, contemplates review of

2 its powers under this Act or under the Public 2 consultation by administrative tribunals. It

3 Utilities Act, the Public Utilities Board 3 isnot necessary to find explicit grant of

4 shall implement the power policy declared in 4 power in the statute to consider

5 Section 3, and in so doing shall apply tests 5 congtitutional questions. So long as the

6 which are consistent with generally accepted 6 legislator intended that the tribunal decide

7 sound public utility practice." Sound utility 7 questions of law, that is sufficient.”

8 practice would mean that before establishing a 8 Paragraph 51, "Not only has the

9 water management agreement, the Board would 9 Commission the ability to decide the
10 have to be satisfied that Nalcor and CF(L)Cco 10 consultation issue, it is the only appropriate
11 did consult with the intervenors and Nalcor 11 forumto decidetheissue ina timely way.
12 admitted as much that sound utility practice 12 Furthermore, the honour of the Crown obliges
13 does involve consultation with aborigina 13 ittodo soasa body to which powers have
14 communitiesif there is adverse impacts. 14 been delegated by the Crown and must not deny
15 Second, the constitutional duty to 15 the appellant timely access toa decision
16 consult and accommodate. The Public Utilities 16 maker with authority over the subject matter."
17 Board must exercise its decision-making 17 Paragraph 54, "While the Commissionisa
18 function in accordance with the dictates of 18 quasi-judicial tribunal bound to observethe
19 the Constitution, including Section 35 of the 19 duty of fairness and to act impartialy, it is
20 Constitution Act, 1982. 20 a creature of government, subject to
21 I’m going to refer to the case of Quebec 21 government direction on energy policy. The
22 versus National Energy Board that we were at 22 honour of the Crown requires not only the
23 before, and that wasin my submissions of 23 Crown act to consult, but also that the
24 January 14th, and | believe that pages 170 or 24 regulatory tribunal decide any consultation
25 something like that, if we can go to that. 25 dispute which arises within the scheme of its
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1 regulation. It isuseful toremember the 1 termsof havingto decidein termsof the

2 relationship between government and 2 dictates of the Consgtitution, it is submitted

3 administrative tribunals generally." | won’'t 3 that that decision is nevertheless

4 go into that here specifically. 4 distinguishable from the facts before us here.

5 At paragraph 57, "the honour of the Crown 5 In Standing Buffalo and the case before the

6 as a basis for the duty to decide is 6 National Energy Board, there was actual

7 compelling onthe facts here. One Crown 7 consultation with Aboriginal communities.
8 entity, the responsible ministry, granted the 8 Thishas not been the case. The National

9 water license allegedly infringing Aborigina 9 Energy Board provides a process for

10 interests without prior consultation. Another 10 consultation with Aboriginal communities. So
11 Crown entity, B.C. Hydro, purchases 11 on thefacts of that case, the Federal Court

12 electricity generated by the alleged 12 of Appeal decided that that consultation was
13 infringement of a long-term contract, and 13 sufficient to discharge its obligations under

14 third, the tribunal dismisses the appellant’s 14 the Constitution.

15 claim for consultation on a preliminary 15 Similarly, the case of Brokenhead, and

16 point." 16 I’m not going to go into this decision, but

17 And | just want to draw aparallel here 17 Brokenhead is the other decision that’s been
18 in terms of the historical infringement | was 18 raised by my colleagues, Nalcor and CF(L)Co,
19 referring to with the Upper Churchill, how 19 and again, that decision is clearly
20 there was no consultation in that respect and 20 distinguishable because again, before the
21 how we are beforethe Board herefor the 21 National Energy Board, there was consultation,
22 establishment of water management agreement |22 and in fact, accommodation of the Aboriginal
23 which will affect the Churchill River 23 concerns that were at stake there. Thishas
24 including the Upper Churchill. 24 not been the case here.
25 The principle that the Public Utilities 25 Asindicated, the Public Utilities Board

Page 90 Page 92

1 Boards might exerciseits decision making in 1 isaquasi-judicial tribunal with authority to

2 accordance with the dictates of the 2 decide questions of law on proceedings. It is
3 Constitution was al so accepted by the Federal 3 not necessary tofind an explicit grant of

4 Court of Appeal in Standing Buffalo and if we 4 power to consider constitutional questions.

5 could go to that decision, please. Standing 5 So long as legidator intended that the Public

6 Buffalo, which was submitted by my colleagues 6 Utilities Board decide questions of law, that

7 and which was referred to also by my 7 isenough. And I'll specifically refer to

8 colleague, Mr. Simmons. It's probably in 8 Public Utilities Act, Section 16, 99(1),

9 Nalcor's. Thereitis, and I’'m looking at 9 118(2). We don't haveto go see that, but we
10 paragraph 36. 10 can just take those and note where the Board
11 "In asserting that the NEB erred in 11 isgranted jurisdiction over legal matters.

12 failing to undertake the Haida analysis before 12 We can dsolook at the Board regulations at
13 reaching its decisions, the appellants state 13 Article27. And I'll repeat it, the honour of

14 the NEB must exercise its decision-making 14 the Crown requires not only that the Crown
15 function in accordance with the dictates of 15 consult, but also that the Public Utilities

16 the Constitution, including subsection 1 16 Board decides any consultation dispute which
17 thereof.” | agree with that statement, which 17 arises within the scheme of its regulation.

18 is supported by the decisionin the Supreme 18 So we submit that the Board must

19 Court of Canada in Quebec Attorney versus 19 determine whether or not aduty has been
20 Canadian Nationa Energy Board. 20 triggered and whether that duty has been
21 My colleagues, Nalcor, will use this 21 consulted, and we submit that that duty has
22 decisionto support their position that the 22 been triggered, but has not been discharged.
23 PUB does not have the -- the Public Utilities 23 If that is the case, what remedy is open to

24 Board does not have jurisdiction, but despite 24 the intervenors? And I’m sorry, I'm wrapping
25 that general statement made by the Court in 25 up right here.
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1 If the Board has the power and the 1 should, if it doesn't decide to refuse to
2 obligationto consider whether the duty to 2 establish a water management agreement,
3 consult and accommodate the intervenors has 3 exercise that power to leave -- to suspend the
4 been discharged, it necessarily follows that 4 proceedings until meaningful consultation of
5 the Public Utilities Board hasthe power to 5 the intervenors.
6 effect aremedy if it decides that the duty to 6 We are also asking for an order from the
7 consult and accommodate has not been 7 Public Utilities Board to order the Crown to
8 discharged in the circumstances. Otherwise, 8 consult and accommodate the intervenors. We
9 the intervenors will bedriven to seek an 9 had thought that the Attorney Generalswould
10 interlocutory injunction, which isoften an 10 be present here today, but they’re not. We'd
11 unsatisfactory route and that point was taken 11 ask for an order directing the Attorney
12 up specificaly inHaida, as well as in 12 Generals to consult the intervenors, but
13 Carrier Sekani. 13 they’re not before ustoday, so aswe said, we
14 At Section 30.1 of the EPCA it is stated, 14 acquiesce and we consent, for the present
15 "in carrying out itsdutiesunder thisAct, 15 proceedings only, that Nalcor be ordered, in
16 the Public Utilities Board has and may 16 the nameand on behaf of the Crown, to
17 exercise al the powers given to it under the 17 consult with the intervenors and accommodate
18 Public Utilities Act." Then | referred you to 18 the intervenors.
19 the Public Utilities Act at Section 118, "this 19 In any event, we're asking for an order
20 Act shall be interpreted and construed 20 that Nalcor and CF(L)co, as per their
21 liberally in order to accomplish its purposes 21 statutory duty, consult and accommodate the
22 and where aspecific power or authority is 22 intervenors.
23 given the Board by this Act, the enumeration 23 In the alternative, we request that the
24 of it shall not be held to exclude or impair a 24 Board establish terms of the water management
25 power or authority otherwise in this Act 25 agreement that will direct the Crown or
Page 94 Page 96
1 conferred on the Board." 1 Nalcor, asits agent, Nalcor and CF(L)co to
2 Section 2, "the Board created has, in 2 consult and accommodate the intervenors.
3 addition to the power specified in thisAct, 3 Indeed, under Section 5.5 of the EPcA, the
4 al additional implied and incidental powers 4 Board is granted the power to establish a
5 which may be appropriate or necessary to carry 5 water management agreement and itsterms. The
6 out al of the powers specified in this Act." 6 EPCA specifically providesthe power to the
7 The Board has the obligation to establish 7 Public Utilities Board to establish aterm of
8 awater management agreement. The only way 8 awater management agreement which imposes
9 that it can dothatisif it satisfied that 9 reporting requirements.  So not only arewe
10 the duty to consult and accommodate has been 10 asking for an order -- aterm which directs
11 discharged and if it hasn't, then the Board 11 consultation, but also reporting. The Public
12 has no choice but to either refuse to 12 UtilitiesBoard isaso granted the specific
13 establish the water management agreement or in 13 power to order adefaulting person to comply
14 the alternative, suspend the proceedings 14 with theterms and conditions of a water
15 pending meaningful consultation of the 15 management agreement, and | refer to Section
16 intervenors. 16 5.6 of theEPcA, Section 2, "the Public
17 (11:15am.) 17 Utilities Board may require reporting
18 With respect to the power to suspend, my 18 commitments and impose monitoring requirements
19 colleague alluded to that earlier, in terms of 19 asit considers appropriate to ensure that the
20 the general power and the specific power from 20 persons to an agreement approved by the Public
21 theregulations. The Act reads, at Section 21 Utilities Board under subsection 5.3 or
22 27.1(b) "the Public Utilities Board may set 22 established under subsection 5.5 comply with
23 aside for future examination an issue that in 23 the terms and conditions of the agreement.”
24 its opinion requires a more prolonged 24 So for these reasons, we are seeking the
25 examination." We submit that the power 25 following orders. First, we're seeking an
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1 order refusing to establish thetermsof a 1 expenses of the PUB in connection with these

2 water management agreement or, in the 2 proceedings be paid by the parties, we request

3 aternative, an order staying the proceedings 3 an order that these expenses be paid by Nalcor

4 in regard to the establishment of the terms of 4 and cr(L)co, and | appreciate the timethis

5 water management agreement, the hold pending 5 morning, and | thank you for your attention.

6 meaningful consultation and accommodation of 6 CHAIRMAN:

7 theintervenors, and I'll refer youto my 7 Q. Thankyou. | guessit’stimeto take alittle

8 factum, paragraphs 185 and subsequent for 8 break, so we'll break say for around a half an

9 those orders. 9 hour. Isthat acceptable to everybody? All

10 We're also looking for an order that the 10 right.

11 provincial and federal Crown, and | indicated, 11 (BREAK at 11:25 am.)

12 as represented by the Attorney General of 12 (RECONVENE a 11:52 am.)

13 Newfoundland and Attorney General of Canada, |13 CHAIRMAN:

14 but again, they’re not here before us today, 14 Q. Sol think, Mr. Kelly, we arein your hands,

15 so | don't expect an order in that regard, 15 Sir.

16 meaningfully consult and accommodate the 16 KELLY,Q.C:

17 intervenors inregard to water management 17 Q. Thank you, Mr. Chairman. Mr. Chairman and

18 agreement. In the alternative, that they 18 Commissioners, as | understand it, this oral

19 order Nalcor asan agent of the Provincia 19 hearing is limited to addressing theissues

20 Crown to consult and accommodate the 20 that have been raised, first of al, inthe

21 intervenors. 21 motion by the Ekuanitshit and in Mr. Carot’s

22 We'relooking for an order in any event 22 letter of February 12, 2010 on behalf of the

23 that Nalcor and CF(L)co meaningfully consult 23 Uashat. Consequently, 1 will not be

24 and accommodate the intervenors in regard to 24 addressing how -- the broader questions of how

25 the establishment of water management 25 the water management agreement fulfils the
Page 98 Page 100

1 agreement and the management of water 1 requirements of the erca and the water

2 thereunder. 2 management regulations, in particular the

3 In the further alternative, we're looking 3 efficiency policy of the statute and the

4 for an order establishing aterm of the water 4 coordinated production objectives of the

5 management agreement that directs the 5 regulations, and while at the same time

6 Provincial and Federal Crown, as represented 6 ensuring that the provisions of prior power

7 by the Attorney General of Newfoundland, or 7 contracts arefulfilled and not adversely

8 the alternative, as represented by its agent, 8 affected. Those matters are addressed in our

9 Nalcor, to meaningfully consult and 9 written submissions aswell asinour pre-

10 accommodate the intervenorsin regard to the 10 filed evidence and the responses to the

11 water management agreement or the management |11 various RFIS.

12 of water thereunder and two, to report back to 12 So as we turn to consider the issues that

13 the Public Utilities Board thereon. 13 have been raised here, there'sacouple of

14 We're aso looking for an order 14 important points to remember first of all.

15 establishing a term of water management 15 First of al, the lawsof the Province of

16 agreement that directs Nalcor and CF(L)Co to 16 Newfoundland and Labrador require that there

17 meaningfully consult and accommodate the 17 be a water management agreement, and so as

18 intervenorsin regard to a water management 18 Nalcor has noted in the response to severa of

19 agreement and the management of water 19 the requests for information, the Lower

20 thereunder and to report back to the PUB. 20 Churchill Project is predicated upon there

21 Finally, we're also looking for an order, 21 being awater management agreement in effect,

22 in any event, that in the cause that Nalcor 22 because the law requiresit. Simple as that.

23 pay al the expenses incurred by the 23 In fact, it would be wrong, not in accordance

24 intervenors in connection with these 24 with law, if the project had been put forward

25 proceedings, and if the PUB orders that all 25 without a water management agreement. So the
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1 predication of the project is that there will 1 the nub of the question. Now before | get to
2 be awater management agreement in accordance | 2 the question, let mefirst say that inthe
3 with the laws of the province. 3 various written submission that have been
4 So the question that the Board has got to 4 filed there's a lot of discussion about
5 kind of start with iswhat’s your job, put it 5 whether this isa procedural question or
6 kind of bluntly. What' s the question that you 6 whether it's simply amatter of the Board's
7 have to address? And it isarather limited 7 substantive jurisdiction, and as you’ ve seen
8 question or matter which is before you. Under 8 from the written submissions, different courts
9 Section 5.5 of the EPCA, the Board has to 9 have approached the issue in different ways.
10 establish theterms of awater management 10 The Federal Courts seem to be of the view that
11 agreement between Nalcor and cF(L)co for the 11 Boards should simply do their jobs, whichin
12 purpose of achieving the policy objective set 12 thiscaseis to decide, having heard all of
13 out in subparagraph 3.b.1. Soyou haveto 13 the evidence from all of the parties,
14 establish the terms of the water management 14 including that of the intervenors here, what
15 agreement to achieve the efficiency policy. 15 arethe most appropriate terms of the Water
16 That’ s the task that has been set for you, and 16 Management Agreement, and that approach seems
17 that’ s arather limited jurisdiction because 17 consistent with the Supreme Court of Canada's
18 the Board does not decide whether the Lower 18 decision in the Taku River case, amongst
19 Churchill Project should proceed or how the 19 others.
20 Lower Churchill should proceed. 20 Now recently the Bc Court decided that
21 Unlike other regulators, thisBoard is 21 its regulator, at least in the context of two
22 not called upon to consider whether a 22 specific cases before it, should approach the
23 certificate of public convenience and 23 matter a bit differently, and | don’t intend
24 necessity should issue for the Lower Churchill 24 to get into a discussion of the nuances of the
25 Project, and if you'velooked at the cases, 25 law onthat because the Supreme Court of
Page 102 Page 104
1 some of the Federal Court cases dealing with 1 Canada has taken up that Carrier Sekani case
2 the NEB and the British Columbia cases dealing 2 from BC, and in about ayear from now we're
3 with the Bcuc, you'll seethat those boards 3 goingto have alearned decision from the
4 have amuch broader power that they haveto 4 Supreme Court of Canada on how all that should
5 exercise, which isto consider whether a 5 play out. The question for the Board is you've
6 certificate of public convenience and 6 got arather practical job, you've got to do
7 necessity should issue in relation to the 7 something at this stage. So what does all that
8 specific project. That'snot thejob that's 8 discussion mean for the Board, and frankly it
9 been assigned to you. You'vegot to simply 9 means very little because whether you treat it
10 establish the terms of the water management 10 asaprocedura question or whether you treat
11 agreement. And the EPCA requiresthat the 11 it as a substantive question within your own
12 Board establish the terms. It says the Board 12 jurisdiction doesn’t much matter because the
13 shall do so. 13 question comes out essentially the same; can
14 Now Mr. Schulze and Mr. Carot assert that 14 the terms of the proposed Water Management
15 thereisa duty to consult, but any duty to 15 Agreement adversely affect any aboriginal
16 consult at this stage if there isone, or 16 interest.
17 could be one, would haveto bein relation to 17 Now before we cometo that, let me say a
18 the particular matter or transaction which is 18 word about what this discussion is not about.
19 before the Board. It’s not aduty that exists 19 It is not about the environmental impacts of
20 inavacuum. Soyou ask yourself what'sthe 20 the Lower Churchill Project itself. The
21 question that’ s before you; it'sto establish 21 Ekuanitshit and the Uashat, in their RFI
22 the terms of the Water Management Agreement. 22 responses and in their submissions today, have
23 So the question becomes can the terms of the 23 referred to the environmental issues set forth
24 Water Management Agreement as proposed have 24 in Nalcor’s environmental impact statement and
25 any effect on aboriginal interests. That's 25 their view of the project’simpact, but the
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1 Lower Churchill Project is not the matter 1 terms which the law says you, the Board, make
2 that's beforethis Board. Theonly matter 2 sure that we, Nalcor and cr(L) Co, getinto
3 that's before this Board is the terms of the 3 the agreement.
4 Water Management Agreement. So the question of 4 Now neither of the two aboriginal groups,
5 adverse effect has to be considered in 5 in either their written submissions, in their
6 relation to the terms of the Water Management 6 responses to the RFIS, or in the submissions
7 Agreement, not the construction, development, 7 today, have pointed to any specific term or
8 or operation of the Lower Churchill Project. 8 any specific provision in the Water Management
9 Now the aboriginal groups before you have 9 Agreement which has any adverse effect on
10 asserted claims of land and resource usage in 10 them. It'srather telling that here we arein
11 relation to the Churchill River and its 11 a hearing which involves establishing the
12 watershed. Those claims go to whether and how 12 terms of the Water Management Agreement, and
13 the project should be developed and subject to 13 we've talked very little about what does it
14 what operating parameters, but nothing in what 14 say, what are the terms that are in the
15 they’ve said goes to thetermsof the Water 15 agreement. The Board staff asked the
16 Management Agreement. Before we get to the 16 intervenorsin PUB CIE-4 and in PUB IUM-4to
17 Water Management Agreement terms, there’ s two 17 identify the specific provisions of the Water
18 little points you've got to keepin mind. 18 Management Agreement that they say will
19 First, the Water Management Agreement itself 19 adversely affect them. 1'm not going to take
20 contains no operating parameters, it doesn’t 20 you through the answersin detail now, but you
21 tell you what the reservoir levels are going 21 can look at them in due course, but neither
22 to be, doesn’t tell you what water flows there 22 intervenor in the answers could point to any
23 aregoing tobe. It will work andit is 23 specific provision of the Water Management
24 designed to work in relation to whatever 24 Agreement that was going to adversely affect
25 operating parameters are established after the 25 them and explain how itwould doso. The
Page 106 Page 108
1 environmental assessment process, the 1 answers are phrased in generalities, and as
2 consultation process, and the permitting 2 the courtshave said, evidence of adverse
3 process for the Lower Churchill Project. The 3 effect is not to be found in generalities, and
4 Water Management Agreement will operate within 4 you'll find that particularly in the
5 the existing parameters for the Upper 5 Brokenhead Ojibway decision whichisat Tab 2
6 Churchill Project or facilities and within the 6 in the case books that we'vefiled, and | just
7 parametersto be established for the Lower 7 wanted to read you thissmall little piece.
8 Churchill. The existing parameters for the 8 It'sat Paragraph 30 of the case wherethe
9 Upper Churchill haveto be respected because 9 court says, "The fundamental problemswith the
10 those operating parameters enable CF(L)co to 10 claims advanced in these proceedings by the
11 fulfil its prior power contracts, and the EPCA 11 Treaty One First Nationsis that the evidence
12 requires that those prior power contracts not 12 to support them is expressed in generalities”,
13 be adversely affected. So that's the first of 13 and then if you go over to Paragraph 34, the
14 the two points. The Water Management Agreement 14 court saysthis, "l do not question that the
15 doesn’t contain operating parameters. It's, in 15 above statements’, and he's referring to the
16 essence, aneutral document. It will operate 16 evidence that the Chief had given, many of the
17 in relation to whatever parameters are 17 type of comments that Mr. Carot made this
18 ultimately decided for the Lower Churchill. 18 morning on behalf of hisclients, "I do not
19 The second point isthat many of the terms 19 question that the above statementsreflect a
20 contained in the Water Management Agreement, 20 profoundly held concern not only of Chief
21 and in essence, the important structure of the 21 Nelson, but of others in the Manitoba
22 Water Management Agreement, are prescribed by 22 aboriginal community. The problem isthat to
23 the Water Management Regulations. They are 23 establish a procedural breach around projects
24 required terms required by law. So you got no 24 such as these, there must be some evidence
25 operating parameters and you have a number of 25 presented which establishes both an adverse
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1 impact on a credibleclaim to land or to 1 Page nine dealswith establishing the Water
2 aboriginal rights, accompanied by afailure to 2 Management Committee. So that can’t have any
3 adequately consult”. The first thing is, 3 effect. ArticleVvion page 10 dealswith the
4 where’ sthe adverseimpact. "The Treaty One 4 independent coordinator, and the independent
5 First Nations are simply not correct when they 5 coordinator is required under the terms of the
6 assert in their evidence that a duty to 6 Water Management Agreement. He establishes
7 consult is engaged whenever the Government of 7 the production schedule, which isin 6.2(a),
8 Canada makes any decision related to landsin 8 but that’ s a specific requirement contained in
9 our traditional territory inside the 9 Section 3.2(c) of the Water Management
10 boundaries of Treaty One. Thereis no at-large 10 Regulations, and none of that affects
11 duty to consult that istriggered solely by 11 aboriginal interests. Energy storage simply
12 the development of land for public purposes. 12 provides the mechanics of how you do it, and
13 There must be some unresolved non-negligible 13 the rest of the Articles then, Articles viil
14 impact arising from such develop to engage the 14 dealing with metering and measurement, 1X
15 Crown’ s duty to consult". 15 dealing with maintenance, X dealing with
16 In this case, we're not talking about the 16 deficiencies, X1 dealing with costs and
17 development, we're talking about where in the 17 expenses, XII effective date, X111 dispute
18 terms of the Water Management Agreement, and |18 resolution, and X1V are a bunch of
19 generalitiesjust don't get you there, you've 19 miscellaneous provisions, none of those have
20 got to be able to look at the term and say, 20 any impact onland or resource usage. And
21 okay, well, what’swrong with that. Now I’'m 21 Annex "A" issimply in very ssimple termsthe
22 not going to take you through the terms of the 22 mechanics of how you -- the mathematics of how
23 Water Management Agreement one by one, but |23 you convert water to energy and back again. So
24 let’sjust have avery quick look at the basic 24 when you look at it, what you will not find in
25 provisions of it, and we can pull up that 25 this agreement is anything that tells you
Page 110 Page 112
1 document, it's Schedule "A" to our 1 about what the reservoir levels are going to
2 Application. If you go to page one, there are 2 be, what the flowsare goingto be, because
3 recitals. Well, therecitalsdon't have any 3 this document isvery carefully prepared to
4 impact on aboriginal interests. If you go to 4 ensurethat it can work with whatever those
5 pages two, three, four, we have definitions. 5 parameters are ultimately defined to be.
6 Well, they don’'t have any impact on aboriginal 6 So there's nothing in this Water
7 interests. If we go to pagefive, therearea 7 Management Agreement that has any adverse
8 bunch of general provisions. Nothing in that 8 effect on aboriginal interests because there's
9 isgoing to affect any aboriginal interests. 9 nothing here that stipulates what water flows
10 When you get over to page six, we have Article 10 or reservoir levelswill be on any particular
11 I, which is the objective of the agreement 11 hour, on any particular day, in any particular
12 which is taken from the Water Management 12 season, or in any particular year. All those
13 Regulations. Articlelll dealswith prior 13 things are mattersfor discussion in the
14 power contracts. Those provisions are 14 environmental  assessment consultation
15 essentially required by the EPCA. None of 15 permitting processes. It's designedto be
16 those have any impact on aborigina interests. 16 that way. Even now under the existing
17 Article 1v deas with the suppliers 17 operation flows, of course, can vary hourly
18 obligation, and if you look at 4.2, itisto 18 under the existing operations at cr(L) Co,
19 adhereto the production schedules. That's 19 because the HQ power contract requires that
20 required by the terms of the Water Management 20 flows may vary on an hourly basis because HQ
21 Regulations. In particular, Section 3.2(d) of 21 putsinits demand request every hour asto
22 the Water Management Regulations require that 22 what power it wishes to have produced.
23 term to be included. When you turn over 23 So the limitations that will ultimately
24 through the next bit, there are administrative 24 come on the operation of the Lower Churchill
25 provisions on page eight. Nothing in that. 25 Project will come through the environmental
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1 assessment, consultation, and permitting 1 not going to read it to you fully, you'll see
2 processes, and aboriginal groups, including 2 that the panel islooking for more information
3 these groups, are and will be consulted during 3 with respect to the consultation, they’'re
4 those processes. In fact, this is made 4 looking for the consultation agreements, et
5 abundantly clear in the information requests 5 cetera, because that’ s part of that process,
6 made by the Joint Review Panel, which both Mr. 6 that’ s where that processis going to unfold
7 Carot and Mr. Schulze referred to earlier 7 because that's inrelation to the issues
8 because the Joint Review Panel, just like this 8 surrounding the project which are described in
9 Board, goes through an extensive information 9 Nalcor’s environmental impact statement, and
10 request process. It'sclear that the Joint 10 towhich Mr. Carot referred in some detail
11 Panel, asit is mandated to do, is considering 11 thismorning. Now thisis actually the fourth
12 aboriginal interests because it has an 12 round of RFI. Just like we'vehad three
13 obligation under the agreement to assemble al 13 rounds of RFIs in the general rate proceeding,
14 that information and report it ultimately to 14 this Board has numerous rounds of RFIS. The
15 the Ministers. The panel doesn’t decide 15 panel has a number of rounds of RFISthat it
16 itself, but it goes to the Crown because then 16 will go through before you get to the ultimate
17 the Crown has got to decide what to do with 17 hearing process. What's interesting is --
18 it. It assembles the information to make sure 18 just take a quick minute to look at some of
19 that ultimately the Ministers have the 19 the other groups which areinvolved in that
20 relevant information before them, and you can 20 process. Can | get you just to turn back, for
21 seethis in--if yougoto theIr in Mr. 21 example, 148. ThelRitsalf isnot all that
22 Carot’s letter, IR-151, you can see this 22 important, but just look at some of the other
23 consultation process. It's in the IR 23 groups which are participating; Fisheries and
24 documents from the Joint Review Panel. While 24 Oceans Canada, Memorial University, Hydro
25 you've got the letter there, just to savea 25 Quebec, Innu Nation, Sierra Club, Environment
Page 114 Page 116
1 bit of time, just scroll down to Paragraph 3 1 Canada, and various departments of the
2 in the letter, you'll see that with respect to 2 Government of Newfoundland and Labrador. So
3 the information requested in 151 which would 3 there’sawhole lot of discussion that has got
4 deal with aboriginal interests, the panel will 4 to go on about how the project will operate,
5 communicate directly with aboriginal groupsto 5 what the parameters will be, what the minimum
6 encourage their participation and cooperation 6 flow requirements, for example, will be, and
7 and making information on aborigina land and 7 ultimately this agreement will work in
8 resource use availablein a timely fashion, 8 relation to all those things, that will
9 and the panel’s letter will be posted in the 9 function out of that process. All of those
10 registry. So the panel itself will be engaged 10 groups areinvolved in providing information
11 in that process, as Nalcor isalso engaged in 11 and also seeking additional information. The
12 that process. So if you just then go to 151, 12 processis unfolding exactly asit should and
13 you'll see -- under related comments, you'll 13 as it ought to do because that's the
14 see some of the aboriginal groups which are 14 appropriate forum for considering all of the
15 involved in the process. We have the Labrador 15 environmental impacts that my friends have
16 Metis Nation, we have the Nunatsiavut 16 referred to this morning, including the
17 Government, we have the Uashat, the group 17 impacts on aboriginal culture and their land
18 here, which is the third one down, we have the 18 usage, et cetera, arising from the Lower
19 Innu Nation, and we have the Innus de 19 Churchill Project.
20 Ekuanitshit. So we have two of the aboriginal 20 Now Mr. Schulze, supported by Mr. Caraot,
21 groups here, but we have alarge number of 21 had raised the question of Section 68 of the
22 other aboriginal groups, and there are nine 22 Environmental Protection Act, and that kind of
23 involved in the process altogether. 23 takes us to, well, what's the
24 12:15P.M. 24 interrel ationship of what this Board is doing
25 If you go down through that RFI, and I'm 25 and what that Joint Review Panel is doing, and
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1 the basic principle of statutory 1 well together, they’re designed to work well
2 interpretation is clear. Mr. Simmons, | 2 together, and that's the logica
3 think, has done avery good job in his brief 3 interpretation that makes sure you fulfil both
4 laying it al out for the Board. Statutes are 4 of the objectives. Just stop and think about
5 to beinterpreted to avoid conflict wherever 5 it. Let'ssay you take my friend' s position
6 possible.  They're to be given an 6 that, well, we shouldn’t get the terms of the
7 interpretation which best facilitates the 7 Water Management Agreement worked out, we
8 achievement of the objectives of the statutes, 8 should have an environmental assessment
9 and that’s the objectives of both statutes, 9 process first. Well, the problem with that is
10 both the Environmental Assessment Act, and in 10 then the environmental assessment panel, as
11 this case, the Electrical Power Control Act. 11 it's considering the operating parameters,
12 TheEPCA is very clear, it requires, if you 12 does not have before it one of the documents
13 look at Section 5.4, that if there is a 13 which iswhat' s the Water Management Agreement
14 proposed development, then you need aWater 14 going to look like, and becauseit’s a neutra
15 Management Agreement. Thesuppliersaretold |15 document, it makes logical sense you get that
16 you don’t wait until it'sall doneand in 16 established first and then the parameters can
17 place, when it's simply a proposal, not when 17 be determined so the panel can have before it
18 it's released from EA and you got a 18 exactly how that’s going to work.
19 construction project, whenit'sa proposal, 19 So the point that comes out of that is
20 you get your Water Management Agreement in |20 the environmental effects of the project can
21 place. It’sat the proposa stage. Then you 21 best be assessed if the panel has before it
22 have an Environmental Assessment Act, and in 22 not only the technical information asto the
23 particular the whole processthat operates 23 project, but also the termsof the Water
24 under it, and you cannot have a licensed 24 Management Agreement itself. Now with that as
25 permit approval or other document of 25 the background, just have a look at
Page 118 Page 120
1 authorization. Now aswe've laid out in the 1 Information Request 149, and get that brought
2 brief, the case law is when you'’ ve got words 2 up on the screen, because if you look down
3 like permit, approval -- licence, permit, or 3 through 149, you'll seethat towards the end
4 approval, you've got to read it all together 4 of the second paragraph, the pandl is actually
5 to see what the Legidlatureis really meaning, 5 asking about the status of the establishment
6 and it’slicence, permit, approval, or other. 6 of the Water Management Agreement before the
7 Y ou don't forget the word "other". It’s other 7 Public Utilities Board, and then when you go
8 document of authorization. Soit’salicence, 8 to what is actually now being asked of Nalcor
9 permit, or approval, which is going to amount 9 under "A" at the bottom, an assessment of the
10 to some form of authorization. This Board 10 role of the pending Water Management Agreement
11 doesn’'t do anything that authorizes the Lower 11 with respect to risks, the project viability,
12 Churchill Project. You are simply 12 environmental implications. In other words,
13 establishing the terms of the Water Management |13 if you don’'t get a Water Management Agreement;
14 Agreement, which inturnis goingto be of 14 gee, what doesit mean. Well, the logicis
15 utility, as1I’ll cometo in amoment, in that 15 there must be a Water Management Agreement
16 environmental assessment process, but there's 16 because the law requiresit, so the project
17 no conflict between the Acts. In fact, the 17 will have aWater Management Agreement. What
18 Actsareset uptowork perfectly logically 18 will be of assistanceto the pandl isthis
19 together because the EPCA says at the proposal 19 Board is going to establish it, it will then
20 stage, you establish the Water Management 20 feed into that process, out of which all of
21 Agreement, that's going to feed into the 21 these groups from the Sierra Club, to the
22 environmental assessment process and then are 22 aboriginal groups, to the Environment Canada,
23 you issuing alicence, permit, approval, or 23 will have their say as to what minimum flows
24 other document of authorization; no. So 24 should be, what the reservoir levels should
25 there’sno conflict, the two statutes work 25 be, and if anybody can establish that there
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1 should be a particular flow on aparticular 1 permit this project to proceed. So thereisno
2 hour or aparticular day, all those things to 2 dishonour in the Crown in having established -
3 the extent that is deemed then appropriate 3 - in the Board having established the terms of
4 will work withinthe context of this Water 4 the Water Management Agreement, which are then
5 Management Agreement, and that’ s how the whole 5 going to funnel into a rather comprehensive
6 thing goestogether, why it makes logical 6 process of consultation, environmental
7 sense. 7 assessment, and permitting. My friend, Mr.
8 So, Mr. Chairman, on a proper 8 Carot, | believe, put up onthe screen this
9 interpretation of the EPcA and the EPA, 9 morning al of the permits and approval s that
10 there’s no conflict between the statutory 10 will be required for thisproject, so that
11 provisions, there's alogical sequence of what 11 that can be assessed then in the environmental
12 isrequired. The statutory provisions reflect 12 assessment process.
13 that the Water Management Agreement gets 13 Mr. Chairman, there’'sno basis for the
14 established early whilethe project is till 14 Board to suspend Nalcor’s Application or to
15 only aproposal because it'san important 15 reject it or to suspend your decision.
16 input then into that environmental assessment 16 Frankly, nor isthere any jurisdictional basis
17 process. To further ensurethat there's a 17 for the Boardto do so. The Board has been
18 timely decision with respect to water 18 entrusted with an important function by the
19 management because these two processes are 19 Legidature of the Province of Newfoundland
20 going on together, the Lieutenant Governor in 20 and Labrador, and that’'s to establish the
21 Council has, infact, enacted a regulation 21 terms of the Water Management Agreement, and
22 that requires the Board’ s decision within 120 22 nobody has put forward any basis to suggest,
23 days, and that regulation is obviously 23 let alone provided proof, that there are any
24 intended to ensure that a timely decision is 24 terms of the Water Management Agreement, as
25 made because that becomes available then, the 25 both Nalcor and cr(L)co have proposed, which
Page 122 Page 124
1 Water Management Agreement becomes available 1 arenot appropriate. So the Board should
2 for the EA process. | think it goes without 2 continue to fulfil its Legidlative mandate and
3 saying, frankly, that the Board is bound by 3 the suspension Application should be
4 the provisions of the Environmental Assessment 4 dismissed. In whole, Nalcor submits that the
5 Act -- sorry, by the provisions of the 5 Board should approve the Water Management
6 Electricadl Power Control Act, and the 6 Agreement as proposed by Nalcor and CF(L)Co.
7 provisions of the Water Management Agreement, 7 It achieves al of the objectives of the Act
8 or the Water Management Regulations, rather. 8 and the Regulations, it respects the existing
9 Mr. Chairman, | just want to say when you 9 prior power contracts, and it has no adverse
10 look at this agreement, it is a good agreement 10 impact on aboriginal interests. There isa
11 because look what it does. First of al, it 11 consultation, environmental assessment,
12 fulfilsthe statutory purposesof ensuring 12 permitting process still to be followed, but
13 efficiency and the water management objectives 13 that does not -- the establishment of the
14 under the regulations. It works 14 terms of the agreement facilitates those
15 administratively between Nalcor and cr(L) Co, 15 processes without in any sense having any
16 it works with the prior power contracts, most 16 adverse impact on aboriginal interests. Mr.
17 significantly the Hydro Quebec power contract 17 Chairman, those are my submissions.
18 which isimportant, and it doesn’t adversely 18 12:30 p.m.
19 affect any aborigina interests. In 19 CHAIRMAN:
20 establishing the terms of the Water Management 20 Okay. | think then next we've got Mr. Smith
21 Agreement doesn’t involve any exploitation of 21 from the Churchill Falls (Labrador)
22 the resources by the Crown, whether the Crown 22 Corporation.
23 is the Government or Nalcor, because 23 SMITH, Q.C.:
24 establishing the terms of the Water Management 24 Thank you, Mr. Chairman, and
25 Agreement doesnot in any sense alow or 25 Commissioners. Mr. Chairman, | intend to be
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1 brief. Perhaps the first order of business 1 submission, there’s no duty whatsoever, and
2 I'd like to addressis to indicate for the 2 that flows most directly from the concession
3 record, and to the Board, that I’'m joined this 3 made by counsel, as| say, that CF(L)Co is not
4 morning and this afternoon by Mr. Peter 4 aCrown agent. Mr. Carot goes further and
5 Hickman, who's senior counsel of cr(L)co. | 5 submitsthat thereis a statutory duty, quite
6 had intended toindicate that earlier this 6 independent apparently of a constitutional
7 morning, as | say, for the record. 7 duty, a statutory duty on CF(L)Co to consult
8 Mr. Chairman, | don’t propose to revisit 8 with aboriginal peoples in this matter.
9 my written submissions. Counsel for Nalcor, | 9 Interestingly enough, Mr. Schulze, on behalf
10 think, indicated in his reply submissions that 10 of his client, CIE, does not assert, as |
11 the submissions of both Nalcor and CF(L)co are 11 understand it, that there is such a statutory
12 broadly, | think the term he used, broadly 12 duty. In my submission, Mr. Chairman, there
13 consistent. 1've listened to Mr. Kelly’'s 13 isclearly no such statutory duty. | note
14 further remarks here this morning, and that 14 that Mr. Carot provides the Board no authority
15 hasn’t changed, there’ s nothing that causes me 15 whatsoever. There'sno authority for that
16 to, as| say, revisit those submissions. 16 proposition, there’snothing filed in the
17 | do like the exercise Mr. Kelly took the 17 materials, and he's referred the Board to
18 Board through just now, and that is the 18 nothing further this morning. Presumably, and
19 specific provisions of the Water Management 19 as| understand the argument, the fact that
20 Agreement, and again driving home and 20 the Electrica Power Control Act makes
21 establishing the point that there is nothing 21 reference to good utility practice, sound
22 in that agreement that’ s before the Board that 22 public utility practice, somehow gives rise
23 adversely affects the interest of Mr. 23 and imposes a statutory duty to consult
24 Schulze'sand Mr. Carot’sclients. | was 24 aboriginal peoples. In my submission, Mr.
25 prepared this morning, Mr. Chairman, to speak 25 Chairman, if the Legislature intended a
Page 126 Page 128
1 to whether cF(L)co isa Crown agent. | think 1 statutory duty onthe part of crL) Co,
2 it'sfair to say that that is not an issue now 2 Nalcor, or any other entity to consult
3 before the Board. My sense from earlier 3 Aboriginal peoplesin this circumstance or any
4 submissions, certainly by Mr. Carot, was that 4 circumstance, it would be worded loudly and
5 itwasa liveissuein thisproceeding. As 5 clearly inthe statute, and there’'s no such
6 well, my sense was that reviewing the legal 6 language in the statute to that effect or any
7 brief provided by Board Counsel, that the 7 effect, Mr. Chairman.
8 Board may well have seen it asaliveissue. 8 As| said, Mr. Chairman, thereis no
9 It isclear to me as aresult of submissions 9 constitutional duty as Mr. Carot suggests or
10 by Mr. Carot this morning that that is not an 10 has conceded, there'sno statutory duty on
11 issue. | would go further and indicate to the 11 CF(L)Coandin all the circumstances and on
12 Board that on the break a short time ago, | 12 therecord that isbefore the Board, it's
13 spoke to Mr. Schulzeand Mr. Carot, and they 13 clearly open tothe Board tofind and hold
14 may wish to confirm thisto therecord, | 14 that there isno such duty onthe part of
15 leave it to themselves and the Board how you 15 CF(L )Co in this circumstance arising from the
16 might wishto handle that, but they have 16 Electrical Power Control Act or inany way
17 confirmed to me at least that they take no 17 related to the application that is before you
18 issue with thefact that CF(L)cois not an 18 and | would invitethe Board to so find.
19 agent of the Crown, is not a Crown agent, and 19 Those are my submissions, Mr. Chairman, thank
20 they accept that CF(L)Coisnot an agent of 20 you and Commissioners.
21 the Crown. 21 CHAIRMAN:
22 It follows, of course, Mr. Chairman, that 22 Q. | think Mr. Schulze you have the right to some
23 there is noduty to consult on CF(L)co. 23 closing remarks.
24 Certainly there is no, as Mr. Carot would 24 MR. SCHULZE:
25 frame it, condtitutional duty. In my 25 Q. Waellfirst | should clear one thing up, | do--
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1 | guess| wasn't clear enough but | do take 1 Carot’s client intervenor status is that
2 the position that pursuant to the Water 2 decisions can have impacts on parties who
3 Management Regulations that sound utility 3 aren't immediately before the Board if they
4 practice includes consulting Aboriginal people 4 don’'t intervene or they aren’t represented
5 and | believein our original application to 5 through other means like the Consumer
6 intervene, we put before the Board the 6 Advocate.
7 Canadian Electricity Association’s statement 7 | want to come back to--1 don’'t want to
8 onthat. Sol think Mr. Carot and | have the 8 take up too much more of the Board’ s time, but
9 same view on that. 9 some of Mr. Kelly’s submissions. | won't--I
10 I’ll come back to the question that 10 think 1’d like to just makea few quick
11 Commissioner Newman asked me. She asked me 11 comments on his summary of the caselaw. He
12 whether thereis adifferent duty herethan 12 said, he was talking about the decisions, the
13 under the Public Utilities Act and I'll still- 13 review of decisionsby the National Energy
14 -my understanding of the Public Utilities Act 14 Board especially where he said that the
15 has probably only slightly improved since the 15 Federal Courts are of the view that the Board
16 question was asked, but | would say there'sa 16 should do their job. We'renot in hereto
17 difference in the similarity from my 17 disagree with that proposition. | mean, the
18 understanding. The difference would be that 18 difference | think isthough that the National
19 unless I've misunderstood the activities of 19 Energy Board does have fairly complex ruleson
20 the Board under the Public Utilities Act, it 20 how proponents beforeit do consult with
21 would seem to me the issues raised--the issue 21 Aboriginal peopleand | entirely take Mr.
22 sufficient to raise the duty to consult would 22 Kelly's point about the problem of statements
23 rarely arise under the Public Utilities Act 23 that are excessively general. That wasthe
24 because it would rarely--it would rarely be 24 complaint of the Federal Court when they
25 decision making with this kind of 25 looked at one of those cases, but we're not
Page 130 Page 132
1 environmental, potential environmental impact. 1 here--we're--and I'll come back to this, we
2 Certainly rate setting, | wouldn’t want to 2 have triedto hone inon the particular,
3 deny rate setting has an environmental aspect 3 there' s some impediments to doing that, but we
4 toit, but it’ sindirect, rather than direct. 4 have, | think if the Board looks at the
5 So in this, I'd say that the duty is 5 information responses that we filed, we tried
6 different--I'll come back to some of what Mr. 6 to address very specific issues of what flow
7 Kelly said, but | mean, water management is, 7 and water level mean. Theother caution |
8 unlessI’'m missing something about managing 8 would make about environmental assessment
9 water and the Lower Churchill is a large 9 generally isMr. Kelly said well, the Supreme
10 significant body of water, so theduty is 10 Court said that environmental assessment--the
11 different in asense that it's amore active 11 Federal Court said environmental assessment is
12 decision-making role with respect to an 12 good and the Supreme Court said in the Taku
13 important part of the environment and that 13 River case environmental assessment is, it can
14 more directly engagesthe duty to consult. 14 be where consultation of Aboriginal peoples
15 The similarity | would flag though, | guess, 15 take place. That'sabsolutely true, that is
16 is that to my limited, my limited 16 what the Supreme Court said in Taku River. If
17 understanding of what Boards like this one do 17 you actually read the case, though, you'll be
18 when they’'reengaged in rate setting, for 18 struck by the level of involvement that the
19 instance, often that the most affected party 19 Taku River First Nation had in that
20 of the other affected party can be absent, | 20 environmental assessment. It’'s, | would say
21 thinking of the consumer, I know that before 21 it'sunparalleled for any First Nation that is
22 this Board that's dealt with by having a 22 not aparty to aLand Claim's Agreement,
23 Consumer Advocate, but | guess the similarity 23 except the Voisey’s Bay--other than the
24 whichto someextent | think the Board has 24 Voisey’sBay Environmental Assessment. The
25 recognized by granting my client and Mr. 25 Taku River First Nation named members of the
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1 panel, raised issues which resulted in 1 want to take the Board to that same document
2 studies, had approval on the mandate of the 2 that Mr. Kelly just referred to. If wego
3 scientific advisor. That's light years from 3 back tothe letter fromthe Joint Review
4 what's going on currently beforethe Joint 4 Panel? Yes, thank you, that’s excellent, and
5 Review Panel. My client got avery small 5 if you go to page 9 and this becomereally,
6 amount intervenor funding and is aparty and 6 now we' re getting to the heart of my problem,
7 that is otherwise a party, like any citizen of 7 the same one | tried to identify this morning.
8 Happy Valley-Goose Bay who might want to turn 8 Nalcor says here, well, the operating
9 up. We're not part of the environmental 9 parameters will be set inthe environment
10 assessment like Taku River First Nation was 10 assessment and the environmental assessment
11 with respect to that mine. 11 will, isa preliminary to permitting by the
12 | want to now just--I want to get to the 12 Minister of National Resources and also by
13 heart of my, if you will my chalenge or my 13 Fisheries & Oceans Canada.
14 dilemmahere. Mr. Kelly sayswell there's 14 MR. CAROT:
15 nothing in the Water Management Agreement that 15 Q. Page7.
16 the Intervenors can point to that affect them. 16 MR. SCHULZE:
17 And | think we did try to take this up in our 17 Q. Pardonme? Page7. Yes, page 7 at the
18 answer, in our information responses. Nalcor 18 bottom, page 9 of 34 which ispaginated 7 at
19 saysyes, water flow will be different with 19 the bottom. There's an expression in French,
20 the Water Management Agreement than without 20 you know, when something gets missed, they say
21 and then when they’ re asked for sort of more-- 21 it falls between two chairs. | have afeeling
22 sorry, | need to just go to our submissions on 22 like the actual concrete effect of this Water
23 this, but they say it's very hard to predict 23 Management Agreement isfalling between your
24 what that would be. Well, with al due 24 chairsand those of the Joint Review Panel
25 respect, Nalcor has significantly more 25 because if yougo to the information or
Page 134 Page 136
1 resources than my client and has significantly 1 request of the Joint Review Panel, what do we
2 moretimeto think about this agreement and 2 see? The proponent isasked to provide the
3 water flows onthe Lower Churchill than my 3 following: an assessment of therole of the
4 client has. So how can Nalcor come and say 4 pending Water Management Agreement with
5 we're going to do a Water Management 5 respect to risks, to project viability and
6 Agreement, the flow will be different before 6 environmental implications. Somehow it seems
7 and after the Water Management Agreement, we | 7 to methat something’s going missing if the
8 can't tell you exactly how and then say, but 8 Nalcor’sanswer to that to the Joint Review
9 neither can Ekuanitshit, so there must not be 9 Panel will be none and to you it will be none,
10 any adverse effect. But | can't--1 can’'t on, 10 and yet they’vetold us that flows will be
11 as| said, | can't on three week’ s notice with 11 different before or after. Everything to do
12 Nalcor saying wecan't predictit, | can't 12 with flow will happenin the Joint Review
13 provide the Board with a prediction that will 13 Panel and the permitting that the Federal and
14 say thiswill happen and it will be bad for 14 Provincial Governmentswill do once they get
15 the fish for this species or thisidand. | 15 that report because incidentally don’t forget
16 can do, | think, we cando what wedid do 16 environmental assessment doesn't make
17 which was we said Nalcor said water flow and 17 decisions, it makes recommendations. The
18 water levels will be different before than 18 ultimate decision will be Fisheries and Oceans
19 they are after. Water flow difference 19 will say that thisflow isgood or bad for
20 variations not just seasonably but even daily 20 fish; the Minister, the Provincial Minister of
21 make a difference. Our concerns are about the 21 Natural Resourceswill say I'll put these or
22 resources, the natural features and the 22 those conditions on your water leaseor |
23 literature says daily flows make a difference 23 won't. Butin any case, either Nalcor is
24 tothat. To ask meto do more than that, | 24 saying that’swhere all the action is and this
25 think setsthe bar incredibly high. | aso 25 isjust, thisisjust atechnical mechanism or
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1 elseit’s truewhat they told us, that the 1 Management Agreement. The proposed Water
2 flow will be different because of the Water 2 Management Agreement isjust a proposed Water
3 Management Agreement and | guess my other-- 3 Management Agreement. The Board is not bound
4 where my problem with that movesfrom the 4 by those terms. In fact, it must establish its
5 practical to thelegal is, surely that’s what 5 own Water Management Agreement. For that
6 the Legislature had in mind in giving thisto 6 reason, the proposed Water Management
7 the Public Utilities Board because as| said 7 Agreement is unsatisfactory asit stands, and
8 at the beginning of this hearing, otherwise if 8 to actually pinpoint articles that adversely
9 it'sjust amatter of a-if it were just a 9 affect our clients, it isdifficult, because
10 matter of simply allocating, how shall | say, 10 asmy colleague, Mr. Schulze, was saying, is
11 if it was matter of just approving an 11 that ultimately Nalcor doesn’t even know, but
12 agreement between two dam owners, | don’'t know 12 what is certain is that flows will be
13 why it would require the mechanism the Water 13 different with water management had there not
14 Management Regulationsallow for. Either 14 been a Water Management Agreement in place.
15 there’ s nothing happening here, and then I'm 15 The impacts of water management are very
16 not sure why the Legislature even gave you 16 real, and | took you through the pre-filed
17 thisissue, or there's something happening 17 evidence of Nalcor. | alsotook you through
18 here that'snot entirely beforethe Joint 18 some of the evidence from the Environmental
19 Review Panel, andit seemsto me, just to 19 Impact Statement. There’ s no doubt that water
20 repeat, it seemsto me difficult to understand 20 management will have an environmental effect,
21 how Nalcor could both tell this Board water 21 and as my colleague, Mr. Schulze, was saying,
22 flows will be different after then than they 22 isthis going to fall through the cracks, and
23 are before, and say, but nothingis really 23 the Board heretoday hasthe obligation to
24 happening because everything to do with flow 24 establish a Water Management Agreement. |
25 will be done in the permitting that comes out 25 mean, we ask that you suspend, or at least
Page 138 Page 140
1 of environmental assessment, and | can’t -I'll 1 refuse or suspend pending meaningful
2 say toyou very frankly, | can’t give you a 2 consultation, but once you're satisfied that
3 more complete answer than that because the 3 there is meaningful consultation and
4 capacity we had to study these issues and the 4 accommodation, thenyou will by al means
5 times we had in which to do it was limited. 5 establish a Water Management Agreement, and in
6 MR. CAROT: 6 so doing, and respecting the dictates of the
7 Q. | agreewith my colleagues submissionsin 7 Constitution, you must take into account the
8 reply. | just want to note, though, that our 8 adverse impact on the environment, on the
9 clients have not made a Section 68 argument 9 natural lands of the traditional territory of
10 and we haven’t taken a position on that, but 10 our client. This isnot being addressed
11 just to clarify acomment that Mr. Kelly had 11 currently through the Lower Churchill Project.
12 made. | just want to continue on from where 12 It only addresses, as| said before and I'll
13 my colleague, Mr. Schulze, was talking abouit. 13 repeat again, the lower part of the river, but
14 What is quite telling from Mr. Kelly’'s 14 nothing hasto do with the Upper Churchill,
15 submissionsisthat they’'re entirely focused 15 and, sure, the Upper Churchill was builtin a
16 on (a) the terms of the proposed Water 16 time where there were no permits, there were
17 Management Agreement, and (b) focusessolely |17 no authorizations, there was no environmental
18 on the Lower Churchill. The Public Utilities 18 assessment, and I’m not questioning, you know,
19 Board is responsible for managing water for 19 necessarily what happened then, but what | am
20 the entire Churchill River, Upper and Lower 20 saying isthat there was infringement at that
21 Churchill; can’t distinguish between the two 21 time and that that infringement of our
22 when it comes to establishing Water Management |22 clients right with the construction of the
23 Agreement. Second of al, the Board hasthe 23 Upper Churchill will be perpetuatedin the
24 power, the jurisdiction, the obligation, asis 24 absence of consultation and accommodation with
25 noted by Mr. Kelly, to establish a Water 25 respect to the Water Management Agreement.
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1 Theterms of proposed Water Management 1 the establishment of the terms pending

2 Agreement, sure, they’re just words on paper, 2 meaningful consultation, to order, and again

3 but their effect are really rea. We're 3 to order consultation, or in the alternative,

4 talking about management of water, and the 4 to provide termsin the Water Management

5 management of water will be predicated on the 5 Agreement which will provide for such

6 terms of the Water Management Agreement, and | 6 consultation. Againthose are my orders

7 that’'ll be left up to an independent 7 sought.

8 coordinator, using reasonable judgment and so 8 CHAIRMAN:

9 forth, but that is quite big. What istrueis 9 Q. Okay, Ithink that concludesthe hearing.
10 that flowswill be affected on an hourly 10 Thank you all very much, and the Board will
11 basis, which has been acknowledged by Nalcor, 11 not dally in making adecision, but | can give
12 and there' s no way around it. In that sense, 12 you no timeframes.

13 the Water Management Agreement is not a 13 MR. SCHULZE:
14 neutral document, and those are the terms of 14 Q. May | ask the Board a question, Mr. Chairman?
15 my comment. 15 CHAIRMAN:
16 | just want to talk briefly about 16 Q. Yes, dir.
17 operating parameters. Counsel for Nalcor 17 MR. SCHULZE:
18 repeatedly says that Water Management 18 Q. I'll just-- it's notso much --it's a
19 Agreement will work within operating 19 question with respect to costs, will the Board
20 parameters that will be set in consultation, 20 seek further submissions or take that under
21 at least with respect to the Lower Churchill, 21 advisement now?
22 in consultation with aboriginal groups. | 22 CHAIRMAN:
23 don't disagree if consultation occursin that 23 Q. Oh, I think we'll be taking that under
24 respect, but operating parameters establish 24 advisement, sir. We can’'t give you any
25 minimums and maximums, but what about -- and |25 conclusive position on that.
Page 142 Page 144

1 again | might be repeating myself, but again 1 MR. SCHULZE:

2 this is the crux, what happens to daily 2 Q. No,sir, I'msorry, | wasn't askingfor a

3 fluctuations within those operating 3 position. | wanted to know whether the Board

4 parameters. Even the Joint Review Panel is 4 felt that the matter was closed or would be

5 wondering about that, and my colleague, David 5 seeking further submissions.

6 Schulze, referred to at page seven that 6 MR. SIMMONS:

7 concern from the Joint Panel. The operating 7 Q. | guessthequestion, Mr. Chair, isif there's

8 parametersfor the Upper Churchill Project, 8 adecisionto be made on costs, is thisthe

9 those operating parameters, and again |I've 9 opportunity for counsel to make any
10 said this several times today, they’ ve never 10 submissions now or would the Board soliciting
11 been subject to environmental assessment, they 11 further submissions in the future about how to
12 never been subject to consultation with my 12 deal with costs arising out of the
13 client. Sointhose circumstances, the Board 13 Application. Mr. Schulze, is that your
14 today is faced with the responsibility and the 14 question?

15 obligationto ensure that water management, 15 MR. SCHULZE:

16 either in theform of an agreement or the 16 Q. Very well stated.

17 implementation of an agreement, will not 17 COMMISSIONER WHALEN:

18 adversely impact the aboriginal title, rights, 18 Q. It'stheBoard spracticeis to seek further
19 and treat rightsof our clients. We've 19 submission on costsin particular.

20 established real impacts on traditional 20 CHAIRMAN:

21 activities, on resource uses, and just 21 Q. Our Vice-Chairman has spoken. Okay, thank you
22 generally over the control of our traditional 22 all very much.

23 lands. These are not generalities, these are 23 (UPON CONCLUDING AT 12:55 P.M.)

24 very redl. Inthose circumstances, the Board

25 has no choice but to either refuse or suspend
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1 CERTIFICATE
2 1, Judy Moss, hereby certify that the foregoing is
3 atrueand correct transcript in the matter of an
4  application by Nalcor Energy to establish the terms
5 of awater management agreement between Nalcor
6  Energy and Churchill Falls (Labrador) Corporation
7  Limited for the Churchill River, Labrador, heard on
8 the25th day of February, A.D., 2010 beforethe
9 Board of Commissioners of Public Utilities, Prince
10  Charles Building, St. John's, Newfoundland and
11 Labrador and was transcribed by me to the best of
12 my ability by means of a sound apparatus.
13  Dated at St. John's, Newfoundland and L abrador
14 this 25th day of February, A.D., 2010
15 Judy Moss

Page 145

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 145 - Page 145




February 25, 2010

Multi-Page™

& - affect

Application by Nalcor Energy

1905 24:23,23,24,25 20:19 96:3,22 101:9 127:24 128:3129:4 active[y 130:11
-& - 25:2 5.611 96:16 131:21 132:14 141:22 activities|iz] 37:342:16
& 1 13513 191y 25:18 50(1 53:21 142:18 44:6 46:17 47:15,17
' 1921 24:23 ) abovez 108:15,19 48:1654:7 72:1 78:12
. olm 888 129:19 142:21
1941 26:8 5173 67:1012,14 absence[s 7:18,23 76:9 :
) St 140:24 activity (g 47:13,23
: 19611y 53:16 52911 67:15 :
-1’1 138:1 1971y 528 E3 10 6245 absent [1 130:20 63:12
i . : (2 62:4, : tS[4 41:16,23 118:17
my 1 129:14 absolutely [z 13:9 actsi4 :
yu 1979y 42:20 5411 88:17 13215 ye 118:18
-1- iggg[ﬂ 42523 . 551 515 abundantly 1y 113:5 act_uaJ [6] 36:18 61:2
(3] 83:14 86:20 5711 89:5 accept (3 42:287:18 72:379:8 91:6 135:22
1 3{3} 1327:5 1172?%85%73336156 1&;220 5911 51:6 126:20 Adamsi3 47:3,2448:14
fOheo 0o S [ 23:19 2 99:9 |additionpy 94:3
928 acceptablerz 85:299:9 itony 94:
107y 111:3 -6- accepted 4 28:977:8 |additional (4 54:24
10:30y 62:25 "2 6y 18:21 86:690:3 6304 944 116:11
Z j 2[7 39:11,1357:21 92:9 o accepting 2 16:14 address(4) 85:20 101:7
10:45y 72:25 94:2 96:16 108'5 6.21y 1117 4292 125:2 132:6
10thz 3.1457:6 20051 28:17 6611 88:1 access(y 76:788:15 | addressed g 7318
11g 5545877 2007 3 19:16,21,22 Gfl“zlé leé 3‘1:12 11111163 19 |accommodaterso 4:23 76:10 100:8 140:10
11411 65:3 20092 3:14 577 ' ' 74:2575:8,13,15,20,23  |addressing(z 99:19,24
117w 499 2010(g 1:14:19 45,16 7 r6:1182.56178311 — ladducery 8:16
118[2) 92:993:19 54:13.20 99-2.2 145-é 14 L 86:16 93'3’7, 94: ]..O 95:8 adequacy [2] 81:25
11912 50 PR e TR 714 135:15,17,17,18 $:17,2196:297:1620 | “gr55
(21 50:10,11 22nd 1y 98 bl 97:24 98:10,17 deauat _
11:00(1 84:19 2501 1:1 8 accommodationpiz |2 dequa Z[Z] 55:8,11
11:15( 94:17 25th 2 145:8,14 -0~ 45:472:7 79:5 80:21 adequately [y 109:3
11:25(q 99:11 26th 1 54:13 8thz 46:2351:4 82:183.1,17 85:18 91:22 ad_heyr—;m 110:19
11:5211 99:12 2714 74:7,981:10 92:13 976 140:4.24 adjoiningz 52:23
-0 00- et ' accompanied i 109:2 | 68:22
1212 81:999:22 271 9422 - accomplish(y 9321  |adjourny 85:4
12014 17:4,20 45:17 9(2 135518 plISn (1 93: Journ g 85:
121:22 ~ accordancez 5215 |administrativers 88:2
12314 68:15 -3- 9y 92:8 86:18 87:7 90:2,15 89:3 110:24
194111 6815 38 39:19,1953:957:16 |9:0001 1:2 100:23 101:2 administratively g
(1 56 57:1667:1086:5114:1  [9:45(1 30:20 accordingg 61:870:17 | 122:15
1281y 77:25 3.2[2 110:21111:9 75:16 admit [y 19:19
1291y 77:25 3.b.1py 101:13 -A- account [z 61:11140:7 | admits(z 59:18 71:10
12:151m 114:24 30[3 4247:251088  |ADy 145814 Accty 3:17 admitted g 51:22 56:11
12:30[y 124:18 301y 93:14 amn 1:2 6225 72:25 achievey 101:15 60:3 70:25 80:5 86:12
12:551m 144:23 347 108:13135:18 84:1994:1799:11,12  |achievement(y 117:8 |adopt (2 31:24 64:19
12thz 4199:9 353 70:1583:1386:19 |abandon (1 44:5 achieves(y 1247 adopted (y 32:5
13y 81:10 35.1 (2 47-587:9 ability s 50216512 |achievingy 101:12 adopting(z 17:1920:18
1382y 46:21 47:2 362 71:14 90:10 81:11'88:9 145:12 acknowledgery 1:10 |advancedz 61:13
139y 80:23 371y 75:17 ables 8:1747:21 acknowledged (3 61:23| 108:10
1481 115:21 3822 45:7.10 109:20 73:19 141:11 adverse(zz 8:10,19,21
1492 120:1,3 390 517 76:13 aboriginal (119 10:13  |acknowledgesiz 71:15 | 9:129:965:576:23 77:1
14th(s 2215231415 | 393 so1a 11:2121:4 28:1337:22 71:22 77:18,20,22 86:14 1055
. . [11 45:18 41:19,25 43:3 44:24 45:6 K ledai 107:9 108:2,25 109:4
45:1586:24 45:11.20.21 46:4.13.14 acknowledging 112:7 124:9,16 134:10
151 84:25 A 46:15.16,19 47:4.8,10 4221 1408
1501y 24:15 47:20254815,1014 | 3CULh ESCeM) 79:24 adver sely 13 60:19
1517 114:3,12 41y 86:1 48:15,18,20,23,24 49:11 ' 61:373:9,12 100:7
152111 82:20 4.2 110:18 49:13,15,16,18 50:3,5 acts7 5:1210:389 104:15 106:13 107:19,24
153 , Alp) 71:14 50:15,16,18,22,23 55:5 11:11,1312:1,23 13:4 122:18 125:23 139:8
(1 83:19 ' 55:10,12,13,14 66:16 13:17,2514:1,79,1422 | 142:18
1595 24:2538:1519  |43(2 77:3.13 67:1968:6,6 69:22 70.20 | 15:1018:1020:1927:14 | g ot 1000
39:17,18 452 87:15,18 71:12,25 73:4,8,22,23 32:24 33:4,753:16 70:17 143:24 (2 ’
161 92:8 471 38:15 742,142575:34,977:6 | 81:483:14852286:23 | i oo
1612 38:15,19 481 60:13 77:15,17,2378:6,17 79:1 | 86:2087:1088:19,23 (1 2o
S ’ 82:183:1,6,7,9 86:13 92:8 93:15,18,19,20,23 AdVOC&te[Z] 130:23
1662y 50:1169:20 80:001.71022 10225 | 93:2594:362111622 | 1316
1713 57:16 60:11 77:3 -5- 104:15 105:9 107:4 117:10,11,22 122:5,6 affect [25] 54:555:24
17011 86:24 5.3[1 96:21 108:22 109:2 110:4,6,9 124:7 127:20 128:16 56:5 60:6 61:3 62:12,17
185(2 87:297:8 5.414 1817 19:2 20:19 110:16 111:11 112:8 129:13,14,20,23 62:18 63:1,6,23 64:25
18th 2 54:20 575 11713 113:2,12 114:4,5,7,14 acting(z 73:10 74:13 65:24 67:21,22 73:9,12
IS0 ' 114:20,22 116:17 120:22 | action(z 73:11136:24 | 89:23104:15107:19,24
1912 60:9,13 5.5[7 3:1618:17 19:2 122:19 124:10,16 127:8 110:9 122:19 133:16
Index Page 1

Discoveries Unlimited Inc., Ph: (709)437-5028




February 25, 2010

Multi-Page™

affected - Board

Application by Nalcor Energy

139:9

affected (1 21:551:12
60:19,22 61:14 67:1
100:8 106:13 130:19,20
141:10

affectingy 74:15

affects[z 111:10 125:23

affirmed 2 47:583:13

afraid [y 24:5

afternoon 1 125:4

AGy 24:11

again (4 17:924:9
30:21 39:5,9,15 41:24
46:11,22,25 49:7 50:4
51:1,8 53:6 57:14 58:5
50:4,14 60:2,3 61:12
63:264:20 67:8 73:3
74:12 75:16 80:24 85:18
91:19,20 97:14 111:23
125:20 140:13 142:1,1,9
143:2,6

against [y 43:13

agent [ 72:17 96:1
97:19 98:8 126:1,19,19
126:20 127:4

agoj[2z 19:22 126:12

agree[7 11:2020:1
25:11 31:14 76:7 90:17
138:7

allegationsyy 44:12
allegery 72:21
alleged 1 89:12
allegedly 1 89:9
allegingy 29:3
allocating(1 137:10

allow e 5:138:16 12:9
12:15 122:25 137:14

alluded (g 9:24 34:13
54:14 68:14 71:4 94:19

alone[4 36:279:22,23
123:23

along2 47:563:17
alterationy 44:13

altered 4 62:1567:4
67:20,25

alternate[y 50:20
alternative[r 94:14
05:2397:3,1898:3,8

143:3
altogether 11 114:23
alwaysii 28:11
ambitions[y 45:23
amended [y 7:12
amongis| 4:6,85:15
27:1 62:11 66:21 67:5
68:20

amongst [y 103:18

86:5
applying iy 20:22
appreciatery 99:4
appreciatingi 44:10
approachz 103:16,22
approached 1 103:9
appropriates 75:19
76:11 88:10 94:5 96:19
103:15 116:14 121:3
124:1

approval (g 12:19,21
21:1117:25118:3,4,6,9
118:23133:2

approvalsie 11:14
12:11,18 14:15 16:24
123:9

approve(s 7:1710:1
124:5

approved 1 96:20
approves|iy 30:4

approvingz 32:22
137:11

aquaticyi 63:9
arbitrarilyy 42:9

areaj7n 35:437:15,16
37:2541:867:1 76:18

areas[z) 62:2067:25
argument (4 4:15,17

11:15,17 12:2,4 13:12
14:17 15:7,22 16:8,11
16:14,16,22,24 26:16,24
27:529:1530:1,2 51:18
52:3,10,11,24,25 53:8
55:19 64:11 76:20 80:12
81:1,23 82:9 83:16,24
84:11 106:1 112:14 113:1
117:10,22 118:16,22
119:8,10 120:9 121:16
122:4123:7,12 124:11
132:8,10,11,13,20,24
133:10 135:10,10 136:3
136:16 138:1 140:18
142:11

assigned 1] 102:9
assist [z 6:10 76:8
assistanceqy 120:18
assisting[z 1:15,19
associated [y 76:9
Association 1 71:23
Association’ s[y 129:7
assumeije 2:1419:14
20:11,13 26:19 64:13

assumed [2] 40:21 41:1
assumingii 43:8
assuredy 44:4
at-larger1 109:10
attachment (10 38:17

Band 2 2:22 33:20

bar (17 134:25

basici4 15:17 27:16
109:24 117:1

basin e 28:552:2257:2
61:20 62:12,14

basis[ie 3:24 15:19,20
21:10 37:22 44:14 46:9
60:2,7,20 89:6 112:20
123:13,16,22 141:11

Bay 5 30:14 41:8 132:23
132:24 133:8

BC 3 31:25103:20
104:2

BCUC [y 102:3

bear [3 63:10,11,14
become(z 63:16 135:5

becomes|3 102:23
121:25 122:1

beforehand 2 6:516:6
begin(z 5:17 10:25
beginning 1y 137:8
behalf (11 5:932:11

33:17,19,20,21 79:25
95:16 99:22 108:18 127:9

believes[y 7:24
belongy 18:14
below 2 74:23 75:25

agreeing(y 25:8 10:7 11:10,19,23 13:21 39:2,11,12,12,131819  |penefit (4 6:24 44:9
agreement g 315 | &MU Ntp4 53255825 | 16:1817:12 18:12 20:5 39:19 65:11 46:18 75%. 35,

01 7 112 118:9133:6 87:19 127:19 138:9 : fite
4:217:18,2410:1 12:17 : : : : attempt 1 44:1 benefits(y 69:2
13:315,15,1916:3 18:17 |analysisiy 90:12 argumentsis) 8:610:6 |attention(e 14:1218  |Bernard 1 512
18:1820:1321:1,1029:2 |ancestral [11 40:19 10:7,15,25 22:325:7 37:21 99:5 best i (4 - .
29:202430:6 31:11,19 | Andyy 1:4 arise(s 6:976:1687:21 | Attornev el 90:19 95:9 181 8:2359:5 1177
32:22 35:22 36:6,13,15 - 129:23 Ey1el S0.1995:9 1 119:21 145:11

; Y animal [y 71:20 - 95:11 97°12,13 98:7 :
36:15,17,19 45:352:19 arisen i 40:19 better 1y 7:8
53:2 54:16 55:24 56:3 Annex[y 111:21 ! [q 40 attrgct [21 76:1,3 between 12z 11:1 15:2
56:15,18 57:10 58:9 annual [z 19:1138:5  |&rISES[3) 75:888:25 attributablery 26:12 | "17:21 23 30:24 40:18
50:22,25 60:6,14,1561:2 | answer 15 11:719:1 | 2217 authoritiesiz 22:420 | 59:560:15 71:19 75:12
61:2262:8 64:21 65:7 33:5,937:17,182138:19 |AISNG(4 109:14 116:18 | 5\ thority 11y 22:7,9 75:18 76:4 89:2 101:11
65:2266:2,7,14,1968:5 | 52:1853:1359:17 74:12 | 128:15144:12 40:8 82:4 8723 88:16 118:17 121:10 122:15
333,32527518883,52 133:18 136:8 138:3 arrest 21 41:15 43:20 92:1 93:22,25 127:14,15 135:21,23 137:12 138:21
e ge0 800 ong | ANSWErsi 8:7107:20  |arrestedy 42:9 authorization 7 5311 | 145
83:3,1586:989.2294:8 | % Zo0 Hol . b .
94:13 95:2,25 96:5,8,15 . - AI’tICle[G] 85:2592:13 53:17,19 118:1,8,10,24 Ig (1 .
96:20,23 97:2,5,18 98:1 anyway (1 18:21 119:10,13,17 111:3 authorizationsiy b!l’dS[S] 66:23 67:7 68:3
98:5,11,16,19 99:25 apart 1 48:9 articles(g 111:13,13 140:17 bit (g 24:20 25:5 39:17
100:17,21,25101:211 | apologizeqs 24:739:19 | 1398 authorizesqy 118:11 59:19 72:20 103:23
101515 102511,22,2.4 55:15 81:19 ashkui [ 63:17 avai |a.b||lty (] 64:4 110:24 114:1
o oAl |apparatusmy 14512 |asidery 1254149423 |availabler 1:2150-10 |P1ACK 13 63:10,11,14
106:2022 107:39,12.15 |Appeal ¢ 25:8,1231:25 |aspect (11 130:3 63:9 70:10 114:8 121:25 leéj_gdon 3 1:11,22
107:18,24 109:18,23 87:1390:4 91112 aspects|z 48:1750:14 | 1221 '
110:11111:6,25112:7  |appearancery 28:23  |assembleqy 113:13 avoid 1 117:5 blunt 2 9:20,22
U3131167117:1920 |appellant  88:15 assemblesyy 11318 |avoidancery 63:12 g'g;téy [ 1102131 il .
114, 17,13, ) . ] . . 189] 1:8,11,
120:6,10.13.15,17 1215 appellant’s(y 89:14 | Assembly [z 17:16 aXvoazr $ 3[4% 132.14 335 o 4:([3’1‘1’24 e
121:13122:1,7,10,10,21  |@ppellantsy 90:13 19:15 e 6:6,24 7:4,10,16,22 8:2
122:25 123:4,21,24 124:6 |applicabley 52:25 assert (g 42:1948:2324 |(away iy 219 820,25 9:3.7.9.25 10:4
124:14 125:20,22 132:22 app| ication [17 3:13,16 102:14 109:6 127:10 10:6,11,14 12:3,15 14:13
133:15,20 134:2,6,7 3:194:31225:1457:8  |asserted (g 76:19 77:5 -B- 14:1817:3,8,10,16 18:2
135:23 136:4 137:3,12 57:21,22 87:6 110:2 105:10 bra 9422 13817 18:4,20 19:11 20:2,4,10
138:17,23139:1,2,357 | 123:14124:3128:17 assertingy 90:11 [2] 5% - 20:12,14,20 21:18,21
139:14,24 140:5,25 141:2 '5 144: : : ' B.C3 87:12,1889:11 : 23 05:
129:5 144:13 145:4 assertion i1 37.22 22:2,6,19 24:23 25:15
141:61319142:1617 | aplied 1y 20:15 [ Sr: backgroundy 119:25 | 25:20,24 26:11,20,25
143:5 145:5 liesia 14:5 73:17 assessed [2] 119:21 backyard (] 28:3 27:3,8,17 28:17 29:16
agreementsy 1154 |PPIIESE 145 73: 123:11 bad (13414 130:19 20:25 30:4,11,13 32:5
ahead [y 12241524  |2PPlY 13 16251818 | assessment (7 10:2 fo] L% : 32:10,15 35:20 37:20
Index Page 2

Discoveries Unlimited Inc., Ph: (709)437-5028




February 25, 2010

Multi-Page™

Board’s- complied

Application by Nalcor Energy

44:9 45:9 46:18 55:22
57:3,7,13 68:13 70:1,6
70:10,17,21 74:1,3 84:7
84:20 85:15,16 86:3,9
86:17,22 87:4 89:21
90:20,24 91:6,9,21,25
92:6,10,12,16,18 93:1,5
93:16,23 94:1,2,7,11,22
95:7,24 96:4,7,12,17,21
08:13101:4,9,18,21
102:12,12,19 104:5,8
105:2,3 107:1,15 113:9
115:14 116:24 117:4
118:10 120:7,19 122:3
123:3,14,17,17 124:1,5
125:3,18,22 126:3,7,8
126:12,15 127:14,17
128:12,13,18 129:6,20
130:22,24 131:3,14,15
131:19 132:4 134:13
135:1 137:7,21 138:19
138:23 139:3,23 142:13
142:24 143:10,14,19
144:3,10 145:9

Board’s|i5 1:14 8:11
9:1311:5 17:24 21:17
22:325:7,927:6 32:21
103:6 121:22 131:8
144:18

boardsi4 90:1102:3
103:11 130:17

body 4 32:260:16 88:13
130:10

body’sp 32:1
boil [y 17:12
book [y 24:17
books1 108:6
bordersiy 40:24
bother (3 20:18
bothered [y 41:14

bottom (71 24:2 25:18
50:12 67:14 120:9 135:18
135:19

bound s 17:918:5
88:18 122:3 139:3

boundaries[y 109:10
breach 71 42:6 108:23
breadthy 32:25

break g 12:2184:20
99:8,8,11 126:12

breakup s 57:262:18
62:21 67:22,25

breedingy 64:1
brief (s 3:12117:3118:2
125:1 1267
briefly i 141:16
bringie 13:2321:2,3
22:11 41:10 56:10
bringings 14:12,18
16:9

bringsiz 18:820:24
Britishs 87:22,23
102:2

broad (s 14:827:8
49:21,25 50:8

broader 21 99:24 102:4

broadly(z 125:12,12

Brokenhead (3 91:15
91:17 108:5

brought [5 3:13,16 18:9
32:15120:1

Buffalo(s 90:4,6 91:5
build[y 54:1
Building[1 145:10

built (4 12:16 35:1851:8
140:15

bunchz 110:8 111:18
businessiy 125:1

-C-

Cry 1119

Cabinet[y 17:22

cameraii 6:8

Canadajis 24:11 42:20
42:23 63:16 80:11 83:10
90:19 97:13 104:1,4
109:8 115:24 116:1
120:22 135:13

Canada’ sy 103:17

Canadian(3 71:23
90:20 129:7

cannot [10) 25:23 41:11
48:20 50:20 74:13 76:7
80:13 81:25 82:15 117:24

capability (1 59:6

capable[y 76:4

capacity (2] 59:7 138:4

carejfy 29:25

careful [y 37:21

carefullyy 112:3

caribou 17 38:4,539:23
40:20 41:11,21 43:16
44:11,17 63:3,5 66:22

Carot (47 2:15,17,20 3:1
4:17 5:18,21 7:20 22:14
23:8,13 24:6 29:16 32:18
33:15,16 38:18,24 39:6
39:10,16 47:1 57:23 58:6
60:12 67:13 74:10 84:24
85:6,10,14 102:14 108:17
113:7 115:10 116:20
123:8 126:4,10,13,24
127:4,14 128:9 129:8
135:14 138:6

Carot’'s[e 4:1822:4
90:21 113:22 125:24
131:1

carried [y 55:10

Carrier 4 31:2587:11
93:13104:1

carrys 10:18 65:12
94:5

carryingz 86:193:15

case[s3] 7:258:4,12,18
8:19,21,23 9:11,18,23
10:24 11:19,25 12:24
13:1,16,24 15:16 18:25
21:322:17 26:20 27:2,9
73:2 75:15,21 76:6,17
76:21 77:21 84:16 86:21
87:12,12 91:5,8,11,15

91:24 92:23 103:12,18
104:1 108:6,8 109:16
117:11 118:2 131:11
132:13,17 136:23

cases(s] 101:25 102:1,2
103:22 131:25

categorically 1 84:14

categorizery 65:5

causes|i 125:15

caution i 132:7

cavalierlyi 74:14

cease[y 43:12

central 11 29:7

certain(s 2:2313:7
33:22 48:22 49:20 73:16
87:16 139:12

certainly(s 9:1733:11
126:4,24 130:2

certainty (4 33:19 34:22
36:14 5623

certificaters 101:23
102:6 145:1

certify1 145:2

ceterapz 115:5116:18

CF 42 5:69:519:5
51:22,25 53:4 56:19
70:22,23,25 72:10,16,22
72:24 77:12 79:19 80:11
86:10 91:18 95:20 96:1
97:2398:16 99:4 101:11
106:10 107:2 112:18
122:15 123:25 124:6
125:5,11 126:1,18,20,23
127:3,7128:1,11,15

Chair (11 144:7

Chairman 42 1:357
1:242:12,19 3:3,11 6:14
6:17,2110:17 33:12
84:22 85:1,8,12 99:6,13
99:17,17 121:8 122:9
123:13 124:17,19,24,25
125:8,25 126:22 127:12
127:25 128:7,8,19,21
143:8,14,15,22 144:20

chairspz 135:21,24

challengery 133:13

changeis 7:560:1,2

changed 2] 30:18
125:15

changesi4 30:17,18
60:24 63:13

Charles[y 145:10
check [y 20:12
Cherylzg 1:1123:1

chief (g1 9:18,20 38:11
38:12 40:6 69:21 108:16
108:20

children(z 41:12 42:4

choicer4 9:13 43:25
94:12 142:25

choose|4] 49:550:19
66:9 78:23

Christmas|y 18:24

Churchill [125) 3:5,18
11:18 12:16,20,22 19:19

27:2528:5 34:18,18 35:2
35:4,5,9,17,22,25 36:2,4
36:5,25 37:1,3,15,16
38:10 40:16 44:16 49:1
49:4,6 51:7,12,21 52:4,5
52:8,20,22 53:12,14,15
53:20 54:4,9 55:17,20
55:25,2556:2157:11
59:2 61:17,20 62:11,14
63:17 64:13,15,17,23
65:15 66:4,9 68:22 69:2
69:972:1277:11 78:21
78:23 80:13,15,19,21,25
81:4,7,13,14,17,19,21
81:24 82:7,9,14,23 84:5
84:6,11 89:19,23,24
100:20 101:19,20,24
104:20 105:1,8,11 106:3
106:6,8,9,18 112:24
116:19 118:12 124:21
130:9 134:3 138:18,20
138:21 140:11,14,15,23
141:21 142:8 145:6,7

CIE 7 71:14127:10
CIE-4 1 107:16
circumstancejs 75:7
128:3,4,15
circumstances[iy 5:4
8:14 70:6 74:22 75:25
76:15,16 93:8 128:11
142:13,24
citation[y 25:11
citingqy 5:10
citizenqy 1337
claimzy 27:21,2128:8
28:22 47:14 73:14,25
75:1,3,10,22 76:1,2 77:6
77:9,16,19 83:6 84:8
89:15 109:1
Claim’s[y 132:22
claimantsy 75:5
claimed 3 68:19 75:2
76:24
claimingy 47:11
claimsiig 40:342:22
45:2368:11 69:10 73:15
73:22 74:4,15,21 76:5,5
76:6,10 83:15 105:10,12
108:10

clarificationqy 8:1

clarify1 138:11

clear [13 48:15 49:12
56:16 72:13,18 73:23

113:5,10117:2,12 126:9
128:25 129:1

clearly 4 91:19 127:13
128:5,13

client 13 5:9 32:10,13
127:10 130:25 131:1
133:5 134:1,4 140:10
142:13

client’s[s) 35:10,18 36:9
39:22 61:3

clients[zog 7:1929:3
34:20 367,21 37:9,10
37:10 38:1 40:23 44:10
51:10,13 55:22 83:25
108:18 125:24 138:9

139:9 142:19
clients [y 140:22
closedy 144:4
closingqy 128:23
Clubz 115:25 120:21
CoJ43 5:69:519:551:22
51:25 53:4,9 56:19 70:22
70:23,25 72:10,16,22,24
77:12 79:19 80:11 86:10
91:18 95:20 96:1 97:23
98:16 99:4 101:11 106:10
107:2 112:18 122:15
123:25 124:6 125:5,11
126:1,18,20,23 127:3,7
128:1,11,15
coercivery 43:13
colleagueiz 2:15 37:4
54:14 70:12 71:3 73:16
90:8 94:19 138:13 139:10
139:21 142:5
colleaguesis) 64:17
90:6,21 91:18 138:7
Columbiais 87:22,23
102:2
comment 3 3:12
138:11 141:15

comments(r 6:15
54:21 84:5,7 108:17
114:13 131:11

commercial 11 60:15
Commission 4 87:21
87:24 88:9,17

Commissioner (7 1:6
1:9 6:22 32:19 33:10
129:11 144:17

Commissioner sy
4:24 55 6:22 32:17 577
99:18 124:25 128:20
145:9

commitments[y 96:18

committed [y 71:24

Committee[y 111:2

commony 2:7

communicate[y 114:5

communitiesis; 28:14
34:4,14 67:19 71:25
86:14 917,10

community 1 33:20
34:4,541:5,6,9,11,21
42:843:15,21 48:23
108:22

community’spi 41:3
companiesyy 72:11
compelling i 89:7
compensation s 35:19
51:1055:19

complaint (1 131:24
complement (1 11:22
complete[1 138:3
completed 2 12:2,4
complex i 131:19

complicated [z 15:14
3121

compliedy 43

Discoveries Unlimited Inc., Ph: (709)437-5028

Index Page 3




February 25, 2010

Multi-Page™

comply - describes

Application by Nalcor Energy

comply 2] 96:13,22

component [z 50:24
69:23

comprehensivers
26:17 27:21,21 28:7
1235

conceded 11 128:10

concernis 8:25108:20
142:7

concerned [z 25:15
37:25

concernsiy4 3:17 46:4
91:23134:21

concession [y 127:2
concludery 55:1

concluded [z 9:10
30:15

concludes[y 143:9

CONCLUDING 1
144:23

conclusion(4 7:218:3
8:209:3
conclusivery 143:25
concreteqy 135:22

conditions(s 96:14,23
136:22

conduct [y 73:9
conferencery 4:8
conferredy 94:1
confers(z 48:1521
confidential [z 5:25
6:14

confirmiy 126:14
confirmed (11 126:17
confiscated [y 42:10

conflict (7 40:11 71:5,6
117:5118:17,25 121:10

conflicts[y 43:10
confrontation [y 44:3
connect 1 35:7

connection [3 47:6
98:24 99:1

Conseil (4 2:143:21
71:1577:4

consent [7] 35:18 44:22
44:23 45:2 51:9 79:24
95:14

consequences|i 25:16

Consequently 1 99:23

consider (11 17:5,17
18:381:25 85:17 88:4
92:4 93:2 100:12 101:22
102:5

consideration 3 5:13
6:871:18

considered s 6:13
25:23 26:8,15 105:5

consideringe 25:13
54:21 82:25 113:11
116:14 119:11

consider s[y 96:19

consistent (3] 86:6
103:17 125:13

constant [ 51:14

constitution iz 70:15
83:13 86:19,20 87:8,9
87:2590:3,16 91:2,14
140:7

constitutional 1g
10:15,22 21:24 47:16
72:15,17,22 73:1 79:20
82:5,16 85:20 86:15 88:5
92:4 126:25 127:6 128:9

constraints[y 59:11

constructed 2 26:1
52:15

construction (7 25:22
26:2,7 40:15 105:7
117:19 140:22

constructivey 73:.7

construed (11 93:20

consult [62] 4:225:1,6
5:14 21:4 36:11 46:9
70:4,11,21,22 72:17,22
73:2,4,24 74:24 75:8,13
75:15,19,23 76:14 79:3
79:19,25 80:14 82:6,10
82:16 83:9,11 86:11,16
88:23 92:15 93:3,7 94:10
95:8,12,17,21 96:2 97:16
97:20,23 98:9,17 102:15
102:16 109:3,7,11,15
126:23 127:7,23 128:2
129:22 130:14 131:20

consultation sy 7:9
7:19,23,25 8:5,10,13
9:14,15 10:13 11:21,24
21:23 35:19 36:7 45:4
51:9 54:8,18 55:6,11,18
55:21 56:12 70:19 71:12
72:7 74:377:10 79:5,10
79:16 80:6,8,14,19,20
81:182:1,12,13 83:1,17
83:2384:17 85:17 86:13
88:2,10,24 89:10,15,20
91:7,10,12,21 92:16
94:15 95:4 96:11 97:6
106:2 112:14 113:1,23
115:3,4 123:6 124:11
132:14 140:2,3,24 141:20
141:22,23 142:12 143:2
143:3,6

consulted (g 32:756:14
64:9 84:4 92:21 113:3

consultingz 71:24
129:4

consultsyy 31:22

consumer [31 130:21,23
131:5

containy 106:15

contained 3 4:18
106:20 111:8
contains[y 105:20
contemplated (1 26:3
contemplatesiz 73:8
88:1
contemplating1
73:11

contempt (1] 42:14
content (7 6:12 31:24
75:14,20,24 76:11,14

contest [y 77:14
contested [2] 28:24 62:1

context (3] 51:7 103:21
121:4

continue[s) 44:3 74:20
84:21 124:2 138:12

continues|z 43:17,19

continuously [z 36:22
38:1

contract [4 26:589:13
112:19 122:17

contractsyiy 25:2526:5
26:15,21 60:18 100:7
106:11,12 110:14 122:16
124:9

contractual [y 59:11
contradiction [z 29:8
71:7
contradictoryz 16:1
30:22

contrary s 9:915:6
16:17

control [24) 3:17 10:9
13:4,25 14:9,22 15:10
18:10 27:13 49:3 56:20
58:20 59:8 65:14 66:4
68:21 78:20 81:5 85:22
117:11 122:6 127:20
128:16 142:22

controlled [y 36:23
controllingy 58:12
controversies|y 46:8

convenienceqz 101:23
102:6

converty 111:23
cooperation i 114:6
coordinated 1 100:4
Coordinatingi 58:24
Coordination 1 59:2

coordinator [¢ 61:6
79:13,14111:4,5 141:8

copies[i 1:20

corner 1 39:3

Corporation 4 3:6
53:15 124:22 145:6

COrrect (3 2:16 109:5
145:3

cor respondencei
4:16

costs(s 111:16 143:19
144:8,12,19

Council (4 2:2217:18
33:21121:21

counsel (117 1:126:38:3
11:1 70:25 125:5,9 126:7
127:3 141:17 144:9

counteract [ 43:22

couplery 100:13

courseres) 1:12 32:23
69:16 107:21 112:17
126:22

court o 9:19 23:19
25:7,8,11 27:6 31:25
43:6 45:550:2 74:6

75:16 83:23 87:12 90:4
90:19,2591:11 102:1
103:17,20,25 104:4 108:9
108:14 131:24 132:10,11
132:12,16

courtspn 43:2,776:8
103:8,10 108:2 131:15

cover [z 63:18,21
cracksiy 139:22
createry 26:1
created (21 46:294:2
creativery 9:19
creaturerqy 88:20
credencery 59:15

crediblers 75:22 77:9
77:16 109:1
crediblyy 77:6
Creeqy 45:14
Crisis[s 40:19,21 41:1
Crown 40 31:2332:4
72:18 73:6,10,13 74:13
74:13,19,23 79:21,21,25
82:283:288:12,14,22
88:23 89:5,7,11 92:14
92:14 95:7,16,25 97:11
97:20 98:6 113:16,17
122:22,22 123:2 126:1
126:19,19,21 127:4

Crown’s[z] 83:8109:15
Cruxiay 142:2
cultural [y 71:21

culturally (4 56:6 64:25
65:9 78:10

culturers 47:1048:8
116:17

culturesiz 48:18 49:16
current i 55:8
customary (1 49:23
customer (1) 53:4

customsis4) 47:9 48:17
49:15 50:6

-D-

dry 110:21

daily 1] 29:10 30:8,15
30:15,16,17,20 134:20
134:23 142:2

dallyyg 143:11
damiz 30:14 137:12
damager1) 69:4
damaged 1 69:13
dams|z 18:14 30:25
Danyz 1:1271:3
danger 2] 29:21,22
Darleneqy 1.7
date[z 78:2111:17

dated (4 22:1554:13,19
145:13

dates[y 2:1

David [z 37:10 142:5
days(3 4:217:20121:23
defe 2:143:217:19

27:17 77:4 114:19
deal (7 114:4 144:12

dealingg 21:19 29:23
102:1,2 111:14,15,15,16

deals4 110:13,17 111:1
111:3

dealt [5) 16:7,10,15,21
130:22

Dear [y 40:5

decades|y 19:21

decide7 5:170:1,7
82:15 88:6,9,11,24 89:6
91:192:2,6 95:1 101:18
103:12 113:15,17

decided (4 83:2391:12
103:20 106:18

decides[z 92:16 93:6

decision 25 32:11 45:13
83:22 84:14 88:15 90:1
90:5,18,22 91:3,16,17
91:19 103:18 104:3 108:5
109:8 121:18,22,24
123:15 129:25 136:18
143:11 144:8

decision-making 4
86:17 87:5 90:14 130:12

decisions[7 79:12 87:24
90:13 131:2,12,13 136:17

declared [y 86:4
declined [y 12:5
deemed 11 121:3
defaultingy 96:13
defender sy 27:10
defer [y 3:8
deficiencies|y 111:16
defined (3 48:10 76:17
112:5

definition [y 76:10
definitionsqy 110:5
degreen 47:6
delegated 1] 88:14

Delgamuukw 4 46:20
46:21 49:8 69:19

demand [ 112:21
demands(y 26:4
demonstratez 47:21
48:6
demonstrated 7 42:14
77:18

denial [y 66:16

deny 7 66:2,8 78:18,22
78:2588:14 130:3
denyingy 76:12
departmentsiy 116:1
depending1 74:22
deprivers 42:369:1
75:4

derives[y 44:23
desi4 2:14 3:21 71:15
77:4

described (5] 45:5 46:20
49:17 64:15 115:8
describesi 58:8

Discoveries Unlimited Inc., Ph: (709)437-5028

Index Page 4




February 25, 2010

Multi-Page™

description - Executive
Application by Nalcor Energy

description i 36:20

designed 4 52:14
105:24 112:15 119:1

despites 49:1081:2
90:24

destroy 1 50:21

destructivery 46:6

detail (5 14:334:16
83:20 107:20 115:10

deter mination [3 66:18
73:25 75:11

deter minationsyy 83:4

determiners 6:7 74:2
82:4 85:24 92:19

deter mined 7 54:23
119:17

develop 1 109:14

developed 3 28:20
79:15 105:13

development (g 20:10
44:22 53:21 69:8 1057
109:12,17 117:14

developsii 76:18
Dickson [y 49:17
dictate[y 72:6

dictatesie 86:1887:8
90:2,15 91:2 140:6

differencejq 17:20,22
17:23129:17,18 131:18
134:19,21,23

differences[y 44:2

different 27 13:11
14:1117:11 19:4,17,24
31:10,15,18 32:21 34:3
50:13 76:16 83:18,24
103:8,9 129:12 130:6,11
133:19 134:6,18 136:11
137:2,22 139:13

differentiatingy 76:4

differentlyz 31:9
103:23

difficult 3 61:1137:20
139:9

Difficulties[y 76:8
dilemmajy 13314
diplomaticyy 43:11
direct (4 9:1570:21
95:25 130:4
directingy 95:11
direction[y 88:21

directly 6] 62:22 64:24
73:18 114:5 127:2 130:14
directsis 96:1098:5,16
disagree|s 60:17 72:3
131:17 141:23
dischargez 70:591:13
discharged 17 5:370:5
70:8,9 72:10 79:12,19
80:4 92:22 93:4,8 94:11

Discoveries[y 1:18

discussed (4 2:6 74:22
75:25 87:24

discussion (g 5:1521:7
103:4,24 104:8,18 112:13

116:3
discussions[y 13:13
dishonour [y 123:2
dismissed [ 124:4
dismisses|y 89:14
disposeq) 10:24
disputes) 11:16 25:13
88:2592:16 111:17
distinction [3 46:18
75:12,18
distinctiver4 47:10
48:8,18 49:16
distinguish 2z 35:13
138:21
distinguishable(s
84:15 91:4,20
disturbancey 63:5
divisivey 40:17
document (10 59:13
106:16 110:1 112:3

117:25118:8,24 119:15
135:1141:14

documentsig 6:9,13
22:24 35:24 113:24
119:12

doesn’t (18 11:1113:19
14:15 16:25 17:13 30:20
31:1395:1 104:12 105:20
105:22 106:15 113:15
118:11 122:18,21 136:16
139:11

dogqy 17:14

done[iz 14:17 16:25
17:20 30:13 57:14 64:18
69:4 78:1 84:3 117:3,16
137:25

doubt (3 49:24 73:20
139:19

down 13 17:1223:18
27:23 28:6 32:9,13 53:23
53:2559:18 114:1,18,25
120:2

downstream 2] 58:19
58:22

draw 3 22:325:689:17

driveniy 93:9

drivingpy 125:20

dubious[y 76:1

Duck [y 64:5

duez 107:21133:24

duringre 62:2063:12
63:14 67:25 75:2 113:3

duties[r 27:7 76:3,16
82:16 85:19 86:1 93:15

duty [sg 4:225:1,3,14
21:4,17 32:1 36:11 46:9
70:3,5,5,8,9,11,13,14,16
72:9,15,17,22,23 73:1,3
73:5,23 75:7,13,14,19
75:21,23,24 76:2,11,12
76:14,19 77:9 79:3,10
79:19,20,21 80:4,13 82:5
82:10 83:8,11 85:19,20
85:21 86:15 88:19 89:6
92:19,20,21 93:2,6 94:10
95:21 102:15,15,19 109:6

109:11,15 126:23,25
127:1,5,7,7,12,13,23
128:1,9,10,14 129:12,22
130:5,10,14

Dwandaiy 1.9

-E-

EA 2 117:18 122:2

early 2 71:25121:14

ease[l 34:21

easily 1 13:10

€conomic(4 50:24
69:18,23 71:21

economically g 56:7
65:178:11

effect (23 30:11,21 44:14
44:17 65:6 76:23 77:1
77:18,20 93:6 100:21
102:25 105:5 107:9 108:3
111:3112:8 128:6,7
134:10 135:22 139:20
141:3

effectivery 111:17

effectively (1 28:15

effects[z3 8:10,19,21
9:1 25:21,23 26:7,16,18
27:4 29:1,10,23 30:5,6
36:18 59:25 62:10 64:6
64:12,14 65:18 119:20

efficiency (g 100:3
101:15 122:13
efficient [y 27:12
eight 1 110:25

EISs 62:3,2263:267:8
67:10

ether (g 20:1164:9
94:12 107:5 136:23
137:14 142:16,25

either/or [y 9:23

Ekuanitshit iy 2:14
3:227:2016:8 27:17
71:1577:4 99:21 104:21
114:20 134:9

elderlyz 41:1342:5

elected [ 17:21

electricis 26:22 40:16
52:5

electrical (177 3:17 10:8
13:4,25 14:8,22 15:9
18:10,22 19:20 27:13

71:23 85:22 117:11 122:6
127:20 128:16

electricity (g 25:15
89:12 129:7

electronically i 1:16
elements(y 10:23
elsewhere[z 29:12,13
emergesiy 47:3
emergingy 76:17
enable[y 106:10
enacted [z 19:12 121:21

encompasses|4 49:19
49:2550:16,18

encouragery 114:6

end (9 8:17 30:4 47:7
48:1379:4,6,11,17 120:3

ends[z] 15:25 29:22

energy (24 3:4,722:19
25:9 26:24 27:332:5
57:958:2559:1,9 61:16
86:22 88:21 90:20 91:6
91:9,21 111:11,23 131:13
131:19 145:4,6

enforced [y 87:20
engage[sq) 47:2348:16
77:9109:14

engaged (5] 41:6 109:7
114:10,11 130:18
engages(y 130:14
engineering[i 31:16
enjoyment 1 50:4
ensureje 2:396:19
112:4121:17,24 142:15
ensuringz 100:6
122:12

entirers] 20:2333:19
35:4,22 55:24 138:20
entirely s 131:21
137:18'138:15
entirety 1 43:23
entitled [y 27:3
entity s 89:8,11128:2
entrustedy 123:18
enumeration y 93:23

environment [ 15:5
31:10,14 44:15 54:5
115:25 120:22 130:13
135:9 140:8

environmental [107]
5:12 10:2,3,8 11:10,13
11:15,17,25 12:2,3,23
13:12 14:1,7,14,17 15:7
15:22 16:7,10,13,16,22
16:24 21:2 25:16,21 26:7
26:12,18,23 27:4,5 29:15
30:1,251:17,18 52:2,3,9
52:11,13,24 53:1,8 55:2
55:19 61:15,18,21 62:10
64:11,16,24 65:18 71:17
71:17 80:12 81:1,22 82:8
83:16,24 84:10,10 104:19
104:23,24 106:1 112:14
112:25 115:9 116:15,22
117:10,22 118:16,22
119:8,10,20 120:12
121:16 122:4 123:6,11
124:11 130:1,1,3132:8
132:10,11,13,20,24 133:9
135:10 136:6,16 138:1
139:18,20 140:17 142:11

EPA 7 14:6,19,1915:8
15:19 16:23 121:9

EPCA [17 93:1496:3,6
96:16 100:1 101:9 102:11
106:11 110:15117:12
118:19121:9

equivalent [1 83:17
Ernesty 38:11
erry 25:20
erredy 90:11

especially (4 11:1,7
41:20 131:14

essence[s) 27:16 106:16
106:21

essential 11 7:16

essentially (17 18:13
37:20 44:23,24 55:16
58:10 61:4 71:7,10 82:2
104:13 110:15

establishzs) 35:2157:9
94:7,13 95:2,24 96:4,7
97:1101:10,14 102:10
102:12,21 108:23 118:20
120:19,25 123:20 138:25
139:4,24 140:5 141:24
145:4

established (127 29:12
36:6 51:1 76:6 96:22
105:25 106:7 119:16
121:14 123:2,3 142:20

establishes|z 108:25
111:6

establishingio 86:8
98:4,15107:11 111:1
118:13 122:20,24 125:21
138:22

establishment 29 3:15
4:20 36:12 55:23 62:7
66:1,6,14 68:16,24 70:2
78:3,14 79:7 89:22 97:4
97:25 120:5 124:13 143:1

€tz 1154 116:18

EU [y 61:23

evaluation [y 26:17

event [12] 5:444:464:20
80:20 81:18,20,23 82:15
84:16 95:19 97:22 98:22

eventual [ 70:23

eventually i 45:1

everybody 4 1:42:2
85:399:9

evidence 1:177:8
8:17 50:8 57:15,24 81:9
84:13 100:10 103:13
108:2,11,16,24 109:6
139:17,18

exact[y 7:1

exactly 6] 60:22 61:13
82:19116:12 119:18
134:8

examination [z 94:23
94:25

example(s 40:17 48:5
49:17 115:21 116:6

excellent 2 33:3135:4
except [y 132:23
exceptionally (1 9:5
excer ptsy 87:16
excessively (1 131:23
exchanged 1] 4:6
excludery 93:24

exclusiver4 49:250:17
66:3 78:19

excuse[z 60:587:15
Executive[zy 17:2218:1

Discoveries Unlimited Inc., Ph: (709)437-5028

Index Page 5




February 25, 2010

Multi-Page™

exercise - harassed

Application by Nalcor Energy

exerciseris 14:318:14
21:11 41:18 61:9 86:17
87:590:1,14 93:17 95:3
1025 125:17

exercised [y 484
exercisingi 86:1
exhibits[z 5:226:4

existence[s 73:7 76:12
76:22

existing g 53:3,459:11
60:18 106:5,8 112:16,18
124:8

exists[a 47:2548:9
102:19

expect [z 5:1897:15
expenses(4] 98:23 99:1
99:3111:17
expertise[y 20:15
expertsy 18:23
explainpy 107:25
explainsyy 37:24
explicit 2 88:392:3
explicitly [z 28:21
85:23

exploit (11 75:2
exploitation i 122:21
explosiver 46:8
export 7 25:14,24 26:4
26:5,13,15,21
expose[y 39:21
expressed (1) 108:12
expression i 135:19
expressly (1 82:23

extensivers 53:25
63:18 113:9

extent 4 63:20 73:16
121:3130:24

extremery 1:8
extremely i 14:7

-F-

faceqy 59:14

faced 71 69:25 142:14

facie[s 9:1176:577:21

facilitated (11 4:8

facilitateszy 117:7
124:14

facilities|4 25:22,25
58:20 106:6

facilities [y 59:6

facility (s 26:252:7,9
52:13,21 53:4,14 54:2

facility’sp1 26:6

fact [16) 29:5 36:5,8 46:8
49:10 61:20 81:3 82:11
91:22 100:23 113:4
118:17 121:21 126:18
127:19 139:4

facts(s) 83:2584:16 89:7
91:4,11

factum [e] 65:2 68:14
77:25 80:23 82:21 97:8

failingy 90:12
failure[y 109:2

fair [y 126:2

fairly e 11:1215:13,13
19:14 53:25 131:19
fairnessiz 2:588:19
fall (3 18:6 47:5 139:22
fallingpy 135:23

fallsie 3:5,24 53:15
124:21 135:21 145:6

false[z 84:8,14

familiar [y 26:20

families|s 2:2333:22
34:148:2351:11

family (3 34:1343:4
66:13

fancy 1 10:18

far (31 9:412:4 27:25
fashion [y 114:8
featuresy 134:22

February 7 1:14:19
46:2351:4 99:22 145:8
145:14

federal (15 25:8 27:20
28:943:6 52:12 90:3
91:11 97:11 98:6 102:1
103:10 131:15,24 132:11
136:13

federal-provincial [1
82:22

feed (21 118:21 120:20

feedingqy 64:5

feelingy 135:21

felt[y 144:4

few [z 42:21131:10

fewer 1 94

filer4 10:11 11:5 20:24
29:9

filed 10 3:14 4:4,115:8
5:22 100:10 103:4 108:6
127:16 132:5

filing[y 4:2

final [5] 23:560:8 62:4
65:377:2

Finally 2 83:1698:21

finds[z 25:24 70:11

finers 3:231:245:8

finish [y 85:3

finished 71 28:1333:14

first 36 4:196:22 7:6
10:5,15,23 13:3,9 45:14
50:15 54:13,18 57:5
58:14 70:1,16 85:20
96:25 99:20 100:14,15
103:2 105:19 106:13
108:11 109:3,5 119:9,16
122:11 125:1 128:25
132:19,21,25 133:10

fish s 63:166:2167:1
134:15 136:20

Fisheriesis 115:23
135:13 136:18

fishing[z 37:278:12

fivers 59:20 71:9 110:7
flagy 130:15
flexibility (1) 53:6
flooded (17 51:11
floor [y 6:19

flow [35] 29:10 30:8,10
30:15,15,16,17,23 56:24
58:12,12,19,21 59:4,4,7
62:13,15 65:16 67:4,20
68:181:6,14 116:6 121:1
132:6 133:19 134:6,17
134:19 136:12,19 137:2
137:24

flows[24) 15:2 44:13
58:16,20 59:22,25 60:6
60:22,25 61:8,14 105:22
112:2,9,17,20 120:23
127:2 134:3,23 136:10
137:22 139:12 141:10

fluctuating i 64:3
fluctuation [y 63:7
fluctuations[y 142:3
focusiz 21:1983:18
focused (21 26:16 138:15
focusesiy 138:17

followed [4 4:95:18,19
124:12

following(a 62:10
96:25 136:3

follows[2 93:4 126:22
food 1 42:4
forage 63:8
foragingi 64:2
forbidspy 82:23
forceful (1) 44:8
foregoing(1 145:2
forget 2 118:7 136:15
forgot (11 69:17

form 3 37:8118:10
142:16

formation 3 57:2
62:17 67:22

formation/breakup
[1] 65:17

former [y 20:17

formsiy 38:5

forth(s 12:1230:24
81:20 104:23 141:9

forum 3 26:1188:11
116:14

forward 4 24:1542:21
100:24 123:22

found 2z 2:8108:3
foundation[y 73:3
four (1 110:5
fourthiy 115:11
frame[z 11:3126:25
framed [y 49:21

frankly 4 104:8 122:3
123:16 138:2

Frenchz 39:21135:19
frequent 1 51:13
friend s 12:7 14:20

29:15 70:25 123:7
friend’ sz 30:9 119:5
friendsis 7:1111:4
22:4 28:24 116:15
front 2 35:2055:22

fulfil (3 106:11 119:3
124:2

fulfilled 1 100:7
fulfillingpy 26:4
fulfilsiz 99:25 122:12
full [y 20:21

fully 4 52:6 74:23 75:25
115:1

function [ 86:18 87:5
90:15 116:9 123:18

functional [y 15:20

fundamental (4 20:25
43:10 45:19 108:9

funding s 84:9,13
133:6

funnd [y 123:5

Furthermore[z 78:14
88:12

futurere 50:22 63:1
68:11,21 94:23 144:11

-G-

gamejy 41:16

geeqy 120:14

general 13 10:15 15:4
17:527:22 76:18 90:25
94:20 97:12,13 987
110:8 115:13 131:23

generalities(s) 108:1,3
108:12 109:19 142:23

generally 7 10:21
33:2551:20 86:6 89:3
132:9142:22

Generals(z 95:9,12

generated 2 61:16
89:12

generating4 26:2
58:2259:7,9

generation 2 59:3
82:24

generationsii 50:22

generisiz 45:6,12

gesturery 43:12

given(z 9:16 27:25
29:1993:17,23 108:16
117:6

giving 2] 25:20 137:6

global 17 33:24

goes(s] 20:251:15
105:15 113:9,16 121:6
122:2127:4

goners) 14:2 62:1569:15

good [17] 1:4,252:18
6:21 21:25 24:22 33:17
61:11 70:13 71:2,16 72:6
117:3122:10 127:21
132:12136:19

Goose[z 41:863:16

Goshy 23:19

governingi 87:7

government (2] 27:20
28:9,11,18 32:11 40:2
41:17,23 42:2,13,18
43:11,17 46:353:11
73:21 79:2 80:8,10 88:20
88:21 89:2 109:7 114:17
116:2 122:23

Government’spy 41:2

gover nmentsiz 40:10
136:14

Governor [z 17:18
121:20

Granderz 30:14 64:18
grant (2 88:392:3
granted (e 3:20,2389:8
92:11 96:4,12
grantingy 130:25
grantsia) 44:25 49:2
85:23
great [z 24:1985:7
greater (] 33:18 34:10
34:21 36:13 41:1 56:22
Gregoire(y 38:12
grievancesyz 46:1,2
ground i 2:8
grounded 2] 70:13,14
groundsig 5:108:6
21:24
group (s] 28:834:6,9
47:11,20 55:12,13 114:17
group’siy 83:6
groupsizo 28:13 34:11
55:14 70:20 71:12 83:9
105:9107:4 113:2,3
114:5,14,21,22 115:19
115:23 116:10 120:21,22
141:22
Guerin(a 45:7,949:17
guessyiy 1:1333:13
38:20 39:11 50:12 99:7
129:1 130:15,23 137:3
144:7

-H-
habitat (31 63:8,11,23

Haidag 9:18 46:11
73:2 74:6 75:16 87:25
90:12 93:12

half 21 24:16 99:8
halfway 11 50:13

hand g 13:2016:2,4,6
16:11,23 32:17 71:20
handed [y 14:16
handicapped 2 41:13
42:5

handle[y 126:16
hands[y 99:14
happenings 137:15
137:17,24

happy 3 10:16 22:1
133:8

harassed [y 41:14

Discoveries Unlimited Inc., Ph: (709)437-5028

Index Page 6




February 25, 2010

Multi-Page™

harassment - joint

Application by Nalcor Energy

harassment [ 42:5
43:13

hard[y 133:23
Harlequiniy 64:5
harvest [y 42:4
hasty 11 9:2

head [y 37:7
health[y 63:14
hear [y 10:14
heard[4 2:39:7103:12
145:7

hearing[ig 1:162:1
4:15 6.7 55:3 99:19
107:11 115:17 137:8
143:9

hearingsiy 12:6
heart (3 13:23133:13
135:6

held (4 49:1350:23
93:24 108:20

helpy 22:6

Herd(y 63:6
hereby 11 145:2
hesitated [y 43:1
Hickman [y 1255
high 14 79:4,6,17 134:25
highest 1 2:4
highway 1 37:9
historical (s 36:956:8
68:8 78:17 89:18
history 2 3:12 45:25

hold 3 13:1997:5
128:13

holder s[4 15:319:18
19:24 20:1

home[y 125:20

hone[y 132:2

honour [ 32:374:12
74:23 88:12,22 89:5
92:13

honourabley 75:6

honourably 1 74:13

hopery 2:24

hour [4 99:9112:11,21
121:2

hourly 117 30:9,10 44:14
53:5 60:2,6,20,24 112:17
112:20 141:10

House[z 17:1519:15

HQ 2 112:19,20

humansiy 71:22

hunt [15 38:4,539:23
40:20 41:3,6,9,12 42:11
43:16,22 44:11 48:10,11
66:25

huntersig 41:4,13,20
42:7 43:14,18

huntingg 37:138:9
41:21 42:10 43:20 48:6
67:6 68:2 78:11

hydrojg 26:21 28:18
30:13 40:16 52:5 87:22
89:11 115:24 122:17

Hydro’s[y 87:19
hydroelectricig 52:7
54:2 69:8 82:24

hydrology 7 56:21
65:15

|l acobucci [ 26:9

lany 3:4

iceqi0 57:262:17,19,20
63:18,21,24 65:17 67:22
67:25

idearz 15:2284:23
identified (g 55:11,12
55:14
identify 4 6:422:9
107:17°135:7
ignorance(i 19:19
Iy 110:11
Iy 110:13
llespy 38:3
illegal (11 42:12
illegally 1 42:9
illustriousyy 1:5
imagine(z 6:2413:10
immediate[ 77:16
immediately 1 131:3
immemorial [1) 38:7
impact (32 26:12,13
32:25 44:14 51:15 55:2
56:4 61:7,15,21 65:9
66:21 69:18 72:2 77:23
78:6 104:24,25 109:1,4
109:14 110:4,6,16 111:20
115:9 124:10,16 130:1
139:19 140:8 142:18
impacted 2] 69:7,13
impactsi2o 51:13 61:19
62:2 64:16,22,24 67:16
67:17 69:18 72:4,5 77:22
81:16 86:14 104:19
116:15,17 131:2 139:15
142:20

impair [1] 93:24
impartially 1 88:19
impede(s 63:366:2
78:19

impediments[y 132:3
impeding(1 66:24
implement [z 43:23
86:4
implementation (3
36:19 79:8 142:17
implications[z 120:12
136:6
implicit 1 69:23
implied 1 94:4
important (14 16:5
17:17 18:7 46:17 62:2
82:18 84:8 100:14 106:21
115:22 121:15 122:18
123:18 130:13

importantly 1 64:10

impose[1 96:18
imposed 1 72:16
iMmpOoses|2] 96:8 127:23
impotent (17 74:19
impounding i 62:16
impoundment 11 67:21
improved[1 129:15
inadequacy 2] 54:15
54:17

inanimatery 34:24
incidental [y 94:4
incidentally (1 136:15
includers 35:1,337:14

included [z 27:22
110:23

includes(g 34:11,22
36:24 38:9 41:8 56:22
71:16 129:4

includingiq 20:21,22
34:24 52:21 63:8 65:15
86:19 87:6,9 89:24 90:16
103:14 113:2 116:16

increase[y 26:14
increased (11 63:20
increases[y 59:8
incredibly (1 134:25
incurred [y 98:23
indeed [3) 47:18 65:13
96:3

independent [7 61:6
79:13,14 111:4,4 127:6
141:7

Indianz 41:2443:3
indicaters 125:2,6
126:11

indicated ¢ 37:24 64:8
65:25 91:25 97:11 125:10
indicatingy 37:5
indicationsy 61:18
indifference(z 46:35
indirect [y 130:4
individual (11 63:13
inescapable[y 50:24
influence[z 63:10 64:1

information [2g 1:14
4:5,10 29:17,19 51:23
51:24 54:21,23,25 55:8
68:12 100:19 113:5,9,14
113:18,20 114:3,7 115:2
116:10,11 119:22 120:1
132:5 133:18 135:25

informingry 71:24

infringe1 68:6

infringement (g 51:15
65:5 68:8 78:17 89:13
89:18 140:20,21

infringements(z 36:9
56:8

infringing(2 66:25
89:9

inherent [y 46:5
inhibited [y 29:5
initial (27 23:979:16

initiation 1 64:2
injunction 1 93:10
injunctionsiy 9:22
Innu 28 2:20,21,24 3:22
7:19 27:2328:1,22 33:17
33:22,2534:1,7,10,10
36:21 37:538:3,7,12
41:10 43:23 44:19 48:22
66:13 77:4 114:19 115:25

Innus(s 2:14 3:21 27:17
77:4114:19

input (1 121:16
inside[y 109:9
instance[z 58:14
130:19
instrument [ 9:20
instrumentsiy 9:22
integral [s) 35:1541:4
47:948:7 49:16
intend 5] 6:543:5,22
103:23 124:25
intended (¢] 6:388:6
92:5 121:24 125:6 127:25
intent [z 13:119:10
interest 10 4:125:17
27:7,10 33:1 49:18 74:19
77:7 104:16 125:23
interested [y 54:22
interestingqy 115:17
Interestingly (1 127:9
interests[ig 29:2 45:23
74:15,16,25 83:2 89:10
102:25 110:4,7,9,16
111:11 112:8 113:12
114:4 122:19 124:10,16
interfereqz 43:1866:11
interference[y 41:3
interferingz 41:18
65:10

interlocutory (1 93:10
internal (11 87:21
international 11 40:7
interpretation (7 15:14

71:487:6117:2,7 119:3
121:9

interpretationsyy 83:5
interpreted 2 93:20
117:5

interrelationship [y
116:24

interrelationshipsiy
71:19

intervenez 129:6
131:4

intervenor (s 3:20,23
107:22 131:1 133:6

intervenor’s[z 22:22
35:11

intervenor sy 4:23
5:7 34:20 35:349:2 54:7
56:5,9 64:25 68:7,9 72:8
77:15,17,24 79:24 80:1
82:6 84:2 86:11 92:24
93:3,9 94:16 95:5,8,12
95:17,18,22 96:2 97:7

97:17,21,24 98:10,18,24
103:14 107:16 133:16

interventionsyy 4:13

intimately 11 47:19

introduction 2 45:19
55:15

Inuit [y 83:15

invite[s) 34:14 37:16,20
51:557:13 62:23 83:18
128:18

involver4 70:19 71:11
86:13122:21

involved [g 25:17 38:4
114:15,23 115:19 116:10

involvement [y 132:18

involves|z 71:18
107:11

IR 3 113:21,23 115:21

IR-151[y 113:22

irreparably 3 65:21
69:13 78:5

island [y 134:15

Islandsyy 43:19

issue[s7n 4:125:136:23
7:910:13,22 11:21 12:1
13:23 15:14 17:2,6,17
18:7 20:9,16 21:16 26:21
29:133:140:17 70:2
76:25 77:16 88:10,11
94:23 101:24 102:7 103:9
126:2,5,8,11,18 129:21
137:17

issues(zs) 4:15 15:23
16:8,15 18:8,22 20:23
20:25 21:2,4,9,18 31:22
32:15 70:1 82:15 85:24
99:19 100:12 104:23
115:7 129:21 132:6 133:1
138:4

issuingi 118:23

it'll 3 29:11,2530:3

itself (12 48:14,2154:3
50:15 77:11 87:25 104:20
105:19 113:16 114:10
115:21 119:24

UM [21 22:2451:24
IUM-4 1 107:16
IUM-CF 3 53:9
1V [y 110:17

I X[y 11114

-J-
J iy 49:17

James|z 1:930:14
Jamieqy 34
January g 9:822:15

23:14,15 45:15 54:13,19
86:24

job (7 11:532:21 101:5
102:8 104:6 117:3 131:16

jobsiy 103:11
John’s2 145:10,13
joined 1y 125:3
joint (24 12:4 29:14,17

Discoveries Unlimited Inc., Ph: (709)437-5028

Index Page 7




February 25, 2010

Multi-Page™

judgement - mentioned
Application by Nalcor Energy

30:3 54:10,20 80:17
81:24 82:324 113:6,8
113:10,24 116:25 133:4
135:3,24 136:1,8,12
137:18 142:4,7

judgement [2 61:10,10

judgment (5 20:23
23:1851:6 87:17 141:8

judicial 1 32:2

Judy 3 1:19145:2,15

jump 3 24:14 25:6
50:10

jurisi 49:10

jurisdictionis) 4:25
18:20 25:9 27:9 66:16
70:7 79:1 85:16,23 90:24
92:11 101:17 103:7
104:12 138:24

jurisdictional [y
123:16

Justice[s 9:18,21 69:21

K-

keep s 24:2059:19
105:18

Kellyiz 3:45:1939:1
99:14,16 125:17 130:7
132:9133:14 135:2
138:11,25

Kelly’'s[4 125:13131:9
131:22 138:14

kind 7 16:2523:25
84:23101:5,6 116:22
129:25

knew (4 20:921:13,14
21:15

knowledgere) 73:6,13
73:1575:12,18,21

known 1 40:9

knowsi3 27:17 33:6
42:19

-L-

L [43 5:69:519:551:22
51:25 53:4,9 56:19 70:22
70:23,25 72:10,16,22,24
77:12 79:19 80:11 86:10
91:18 95:20 96:1 97:23
098:16 99:4 101:11 106:10
107:2 112:18 122:15
123:25 124:6 125:5,11
126:1,18,20,23 127:3,7
128:1,11,15

Labrador 34 3:5,18
15:6 27:22 28:14 34:12
37:14 38:9 40:10,21,22
41:7,16,17,23 42:3,13
42:18 43:5,7 48:25 53:15
80:9 83:10,15 100:16
114:15 116:2 123:20
124:21 145:6,7,11,13

lack [ 46:4

laid[y 118:1

land (331 27:2328:2
40:25 44:5 47:7,12,14
47:18,20,22 48:1,5,7,9

48:12,21 49:18 50:1,17
50:19,21 65:11 67:16
71:19 77:7 83:15 105:10
109:1,12 111:20 1147
116:17 132:22

landsizg 35:1,337:14
40:8,12,15,20 41:22
42:17,20 49:13,20,23
50:23 54:6 55:6,9 56:5
65:19,20 69:5,6,12,14
78:8 109:8 140:9 142:23

language(s) 9:17 14:6
14:8 46:10 128:6

largez 114:21 130:9

larger [3 11:17 28:8
46:7

last (] 7:625:19 54:11
58:14,15,16

latter [y 20:17

law [19] 15:16 40:7 43:23
44:19 45:20 76:3,17
82:21 88:7 92:2,6 100:22
100:24 103:25 106:24
107:1 118:2 120:16
131:11

laws[3 52:15 100:15
101:3

lawyersiz 1:18 2:7
laying[y 117:4

lead (31 7:2259:15 72:14
leadingy 73:2
learned [y 104:3
lease[z 53:16 136:22

least (71 33:739:2360:24
103:21 126:17 139:25
141:21

leave(s 25:14 95:3
126:15

left 4 1:6,1361:5141:7

legal (4 49:19 92:11
126:6 137:5

legidlation ] 13:821:8
52:13,1453:1 87:7

legidative[s 13:219:10
124:2

legislator |2 88:6 92:5

Legidaturepiz 12:17
14:1517:21 18:2 19:22

20:921:13118:5123:19
127:25 137:6,16

legitimate(y 41:18
length 2 22:128:25
lessi3 30:9 68:10,18
letter (18 4:19 38:11,13
39:20,24 40:4 44:8 54:10
54:12,19 73:18 80:18

99:22 113:22,25 114:2,9
135:3

level 31 29:21 132:7,18
levels[is) 56:25 59:22
62:13,16 64:3 65:16 67:5
67:20 68:1 81:7 105:21
112:1,10 120:24 134:18
liberallyy 93:21
licence(s 15:2 118:3,6

118:8,23

license[y 89:9

licensed [ 117:24

licensee[y 13:18

lies[3 34:19 74:12 79:21

Lieutenant [z 17:18
121:20

lifers 66:12 71:20,21
78:9

light 1 133:3

likely 1 69:10

likewiseqy 42:22

limit [y 50:20

limitations[y 112:23

limited 12 3:248:23
48:11 53:15 63:16 99:19
101:7,17 130:16,16 138:5
1457

limits[y 82:19

line[s 59:20 60:5 81:10

lines(s 35:6,8,10,15,17

linked [y 46:16

list[2] 53:18 66:24

listened [y 125:13

listspy 62:2

literaturey 134:23

livers 40:17 126:5,8

livingy 34:24

logicis 13:315:7 120:14

logical 4 119:2,15
121:6,11

logically 2 28:2118:18

long-term 1 89:13

ook [33 10:21 18:21
19:2 21:17,18 27:3,7
33:434:15 36:2,4 37:16
45:16 51:5 53:18 57:14
60:8 62:23 68:13 92:12
107:21 109:20,24 110:18
111:24 115:18,22 117:13

119:14,25 120:2 122:10
122:11

looked [z 101:25 131:25

looking(2s] 30:538:13
38:15 45:3,15 50:11,13
56:13 57:5 59:17,20
60:13 67:10 81:10 84:4
87:3,14 90:9 97:10,22
08:3,14,21 115:2,4

looks[4 23:25 24:14,16
132:4

lost (71 26:17 63:17
loudly 1 128:4

lower [s5 11:18 12:15
12:20,21 27:18,24,25
35:5,25 36:2,5 37:15
53:20 54:4,9 55:20 61:17
61:19 62:11 63:17 64:14
77:10 79:11 80:12,15,19
81:18,21,24 82:7,9,14
82:23 84:5,11 100:19
101:18,20,24 104:20
105:1,8 106:3,7,18
112:24 116:18 118:11
130:9 134:3 138:18,20

140:11,13 141:21

-M-

Madamy 6:21

mainy 81:5

maintainy 8:14

maintenance(z 63:15
111:15

mak [12] 2:21,22,23 3:22
16:9 33:18,23 34:1,2
36:21 38:13 77:5

maker (271 32:1188:16

makes(g) 20:16 48:14
109:8 119:3,15 121:6
127:20 136:17

manage(s] 56:20 68:20
74:20

managed [7 31:9 36:23

management (22 3:15
3:254:21,21 7:18 10:1,9
13:3,5 16:318:11,16
21:1,10 29:2,20,24 30:6
31:11,19 32:22 35:22
36:6,13,14,16 44:13 45:3
45:24 52:17,19,20 53:2
54:16 55:23 56:3,3,15
56:17,18 57:10 58:9
59:20,21,24 60:4,5,14
60:20 61:2,5,19,22 62:8
62:9,12,17 63:1,3,4,6,10
63:13,19,22,25 64:3,7
64:12,14,20,21 65:7,8
65:14,22,23 66:1,6,7,14
66:15,19,20 67:2,2,21
68:5,17,17,25,25 70:3
70:24 72:5 78:3,4,15,15
79:7,9 80:7,10 81:6
82:10,13 86:9 89:22 94:8
94:13 95:2,24 96:5,8,15
97:2,5,17,25 98:1,5,11
98:11,15,18,19 99:25
100:2,17,21,25 101:2,10
101:14 102:10,22,24
103:16 104:14 105:4,6
105:16,17,19 106:4,14
106:20,22,23 107:8,12
107:18,23 109:18,23
110:12,20,22 111:2,6,9
112:7 117:15,20 118:13
118:20 119:7,13,24 120:6
120:10,13,15,17 121:5
121:13,19 122:1,7,8,13
122:20,24 123:4,21,24
124:5 125:19 129:3 130:7
133:15,20 134:5,7 135:23
136:4 137:3,14 138:17
138:22 139:1,2,3,5,6,13
139:14,15,20,24 140:5
140:25 141:1,4,5,6,13
141:18 142:15 143:4
145:5

managing4 15:2 30:24
130:8 138:19

mandates] 83:4 124:2
133:2

mandated [y 113:11
Mani (3 3:2234:25
Mani-Utenam g 2:21

2:22,2416:9 33:18,23
34:136:2138:13 77:5

Manitobay 108:21

M aniutenam s 40:6
43:14,24 44:20 48:22
Marguerite[y 37:12
mark [ 20:12
marksiy 40:22
Marshall [y 51:2
materialsiy 127:17
mathematics[y 111:22

M atimekush-L ac-John
[1] 34:8

matter (221 7:1 20:6
21:20 31:14,17 32:1
42:12 82:21 88:16 101:8
102:18 103:6,23 104:12
105:1,2 127:8 137:9,10
137:11 144:4 145:3

mattersio 4:12 6:9
30:15,16,16 76:7 92:11
100:8 112:13

maximizes[y 58:25

maximumsiy 141:25

may 35 12:3,20 26:2,16
44:16 47:21,22 48:2
58:20 59:22 60:6,19 63:1
63:6,13,22 64:1,3 69:13
69:14,15 74:20,23 75:4
76:1,2,19 93:16 94:5,22
96:17 112:20 126:8,14
143:14

McLachlin[y 9:21

McNiven 7 1:1322:21
23:4,21 24:1,8 25:1
38:16,22 39:4,8,14 46:24
58:4 60:10 67:11 74:8

mean [14] 10:20 14:12
20:25 30:20 37:19 56:15
58:23 86:8 104:8 120:14
130:7 131:17 132:7
139:25

meaningz 83:14 1185

meaningful (7 5:13
94:15 95:4 97:6 140:1,3
143:2

meaningfully (4 97:16
97:2398:9,17

meansie) 27:14 82:2
104:9 131:5 140:4 145:12

meant [5] 15:18,19 17:8
19:24 28:15

measur ement [y
111:14

measur es(z 43:8,13

mechanics[z 111:12
111:22

mechanism 2] 136:25
137:13

member s[5 19:15
32:16 41:11 42:8 132:25

Memorial [y 115:24

mention [3] 45:9 69:17
813

mentioned 2] 51:8

Discoveries Unlimited Inc., Ph: (709)437-5028

Index Page 8




February 25, 2010

Multi-Page™

mere - order

Application by Nalcor Energy

79:18
mere[i 76:1
met [2] 42:24 83:10
meteringy 111:14
Metis[y 114:16
Mexican[i 14:23
middley 47:17
midway [2] 25:10,18
might [12] 6:25 19:16,23
22:247:1951:23 67:9
73:990:1 126:16 133:8
142:1

migration [1] 66:23
migratory 4 62:19
67:7,24 68:3

Mike(s 1:13,1422:10
24:14 39:2

Mikisew [y 45:14
mind [4 19:16,23 105:18
137:6

mineqy 133:11
Minganz 27:19 38:3
minimum 2] 116:5
120:23

minimumsiy 141:25
Minister 4 32:8135:12
136:20,20
Ministersiz 113:15,19
ministry iy 89:8
minute[y 115:18
minutes(y 84:25

miscellaneous(y
111:19

missed [y 135:20

missing [z 130:8 136:7

misunder standing2
46:172:20

misunder stood [2]
12:14 129:19

modern [y 45:20
modification[y 81:5
modifications[y 60:25
modified 3 7:951:2
65:21

modify 2 56:19 65:14
Moisie[y 37:11
moment 2 25:13
118:15
monitoring4 51:19
52:3,11 96:18
month [y 54:11
moose[1 63:9

M or eover [4] 50:7 66:19
68:16 69:4

motion 2] 5:899:21
Mountain[y 63:5

move[s) 10:22 39:24
53:23

movement 3] 43:18
63:4 66:22

moves|1 137:4

M Sz 1:2223:2

multitudery 46:2

must (177 25:1570:1,17
70:21,21 74:18 86:17
87:4 88:14 90:14 92:18
108:24 109:13 120:15
134:9 139:4 140:7

-N-

Nalcor (97 3:4,75:68:4
9:411:2,9 12:13,25
13:21 14:21 15:24 17:2
17:7 18:9 19:6 29:18,25
30:2,12,22 32:13 53:19
54:11,22,24 56:11,13,19
57:8,15 58:8 59:15,18
60:3,21 61:16,23 62:1
70:22,22 71:10,15,22
72:3,10 73:10 77:8 79:20
79:24 805,18 81:8,9
82:2384:11 86:10,11
90:21 91:18 95:15,20
96:1,1 97:19,23 98:9,16
098:22 99:3 100:18 101:11
107:2 114:11 120:8
122:15,23 123:25 124:4
124:6 125:9,11 128:2
133:18,25 134:4,12,17
135:8 136:23 137:21
139:11,17 141:11,17
145:4,5

Nalcor’s[ie 3:139:11
11:8 16:20 17:15 29:8
38:1458:13 60:8 71:9
77:290:9 104:24 115:9
123:14 136:8

namejs 1.4 79:25 95:16
named [y 132:25
namely (1] 68:22
narrowz 21:19 27:12

nation 17 2:24 33:23
34:10 40:7 43:4,24 44:19
45:14,14 73:3 114:16,19
115:25 132:19,21,25
133:10

National [13] 22:19 25:9
26:24 27:3 32:5 86:22
90:20 91:6,8,21 131:13
131:18 135:12

Nations[z 108:11 109:5

natural [16] 32:934:23

NE-23[1 60:3

NE-28(1 59:17

NE-29(1 61:24

NE-47[4 38:19,20,23
39:18

near [11 27:19

NEB (5 24:12 26:21
90:11,14 102:2

necessarily (s 64:16
67:18 70:19 93:4 140:19

necessary (s 88:392:3
94:5

necessity s 47:18
101:24 102:7

need (111 6:23 10:22 13:2
13:920:18 22:5 25:5
27:11 45:17 117:14
133:22

needed (71 26:14,24

needsz 6:78:15

negativers 62:1065:9
65:18

negatively (3 65:24
66:21 78:5

negotiation 1 74:17

negotiationsis 27:19
28:10,15

neither [4 42:23107:4
107:21 134:9

Nelson 1 108:21

nest [ 64:2

neutral (3] 106:16
119:14 141:14

never [7 26:8 42:2 53:7
55:18 84:9 142:10,12

nevertheless(s 25:19
47:15,22 61:15 91:3

New [3] 32:1542:7 44:21

Newfoundland [25
15:519:13 28:11,16,18
28:19 32:12 40:2,3 41:17
41:22 42:3,13,18 43:7
73:21 80:9 83:10 97:13
98:7 100:16 116:2 123:19
145:10,13

Newman4 1:932:19
33:10129:11

next (g 2:1552:18 53:10
53:2358:23 72:14 110:24
124:20

ninepz 111:1114:22

Nitassinan (3 40:9 417
447

nobody [2 30:4 123:22

non-Aboriginal 2
45:22 735

52:24 123:16

north4 27:18,24 37:6
37:7

noter4 70:24 92:10
127:13138:8

noted 4 3:215:16
100:18 138:25

nothingiz 13:9,17,18
32:8 105:14 110:8,25
112:6,9 125:15,21 127:16
127:18 133:15 137:15,23
140:14

noticers) 3:1957:4 76:2
79:12 134:11

notingri 26:10
notion 1 50:8

notwithstandingis
9:1114:517:6

November [3 3:1457:4
57:6

NOwW [30] 3:76:18 7:4
13:22 23:543:1751:4
53:20 80:17 102:14 103:1
103:20 104:2,17 105:9
107:4,20 109:21 112:16
115:11 116:20 118:1
119:24 120:8 125:18
126:2 133:12 135:6
143:21 144:10

nuancesiyi 103:24
nub 71 28:25103:1

number (10 5:21 15:15
24:2 26:4 39:15 52:18
58:5 106:25 114:21
115:15

numbersiz 39:267:15
numerousiy 115:14
Nunatsiavut [y 114:16

-O-

object 11 53:8
objectives 45:19
101:12 110:11
objectivesie] 100:4
117:8,9119:4 122:13
124:7

obligation[ig 4:2570:7
85:17 93:2 94:7 110:18
113:13 138:24 139:23
142:15

obligationsis 42:24
59:12 91:13

obliged 1 32:12
obligesy 88:12
observe( 88:18
obtain[y 43:2

occupied 1 36:22
occupy (s 49:3,19,20
66:4 78:20

OCCuUr [11 83:23
occurred [y 59:24
OCCUrsjyy 141:23

Oceans|s 115:24
135:13 136:18

off ;71 32:1785:4
officery 40:1

Officer [y 1:15
officials[y 46:3

often 3 15:2593:10
130:19

Ojibway 11 108:5

onceje] 41:24 50:4 63:16
74:12 136:14 140:2

onef49 5:117:218:6
11:913:10 15:1 16:2,6
22:4,20 23:15,15,16 26:5
27:6,9 28:5 29:22 34:6
40:25 43:10 44:12 47:7
53:1055:13 57:24,25
58:163:24 64:13 69:20
71:20 72:13 87:15 89:7
102:16,17 108:11 109:4
109:10,23,23 110:2
114:18 119:12 128:25
130:17 131:25 1357

onesjyi 18:13

ongoingig 26:2351:13
51:18 52:3,10 64:22
79:10 80:16

onwardsy 83:20

open [4] 62:20 67:24
92:23128:13

openingy 6:15

operate[4 29:20 106:4
106:16 116:4

operates(s 53:2,14
117:23

operatingz4 18:11
29:1151:1953:3,7,13
63:20,22 64:1,8 105:14
105:20,25 106:10,15,25
119:11 135:8 141:17,19
141:24 142:37,9

operation [s5] 52:8 63:14
105:8 112:17,24

operational [1] 52:6

operationsis 32:24
51:20 112:18

operator [1 58:19

opinion [z 25:20 94:24

opportunitiesyy 78:13

opportunity s 5:206:6

. 40:13 44:15 49:6 58:16 PONGATR. obviousa 60:2369:18 | 67:668:2144:9
morningny 14218 | gg51069:31578.921 | NON-Constitutional y | GOUSH oppressiony 426
6:21 11:6 33:17 99:5 78:24 134:22 136:21 10:23 L . . ’
108:18 115:11 116:16 1409 non-negligibley obviously e 31:17 optimal 11y 31:1
123:9125:4,7,14,25 natur e 5:25 46:12 109:13 36:17.40:11,22 57:14 optimizesiy 59:10
126:10 127:18 135:7 83814 noners 110:15111:10 o?:% 16 ;2n i 79'1191_221‘1;23 optionsy 63:15
Moss(y 119145215 | \E 1 3815 111:19;l (1;6:9,9 coupancy 1 49 oral (3 417 99:18
Most [6] 38:261:4103:15 | \E_17 . nonetheless(y 18:4 . . order -85 :
: : i - 11 56:10 . [26] 2:85:6,16 7:7
122:16 127:2 130:19 NE-2( 1; ]61:23 NOr [5) 42:23 44:5,6 oceupalions 4042\ "sg21 74:393:21 95:6,7
Index Page 9

Discoveries Unlimited Inc., Ph: (709)437-5028




February 25, 2010

Multi-Page™

ordered - project

Application by Nalcor Energy

95:11,19 96:10,13 97:1
97:3,10,15,19,22 98:4
98:14,21 99:3 125:1
143:2,3

ordered[y 95:15

ordersi4 96:2597:9
98:25 143:6

ordinaryy 32:23
organization[i 1:6
original [z 8:15129:5

65:2 68:15 71:14 75:17
77:24 80:23 97:8

parallel (1 89:17

parameter si2s 29:12
51:2053:3,7 105:14,20
105:25 106:5,7,8,10,15
106:17,25 112:5 116:5
119:11,16 135:9 141:17
141:20,24 142:4,8,9

Pardon 2 39:7 135:17

137:25
perpetrateqy 68:8

perpetuate(s 56:7
64:22 78:16

perpetuated (1 140:23
perpetuating i 36:8
persistencery 63:21,23
persistent (1] 63:18
person 2 33:696:13

posted 1 114:9
potential (5] 73:7 74:18
76:2383:12130:1
potentially [y 77:6
power [s9] 3:17,24 10:9
13:4,18,25 14:9,22 15:9
17:3,5,16,25 18:3,10,22
26:14,2527:12,13 31:2
35:21 57:12 58:24 59:1
60:18 85:22 86:4 87:23

presumed (1 19:10
pretty [y 56:15
preventing i 41:20
previously 1] 65:25
primags 9:10 76:5
77:21

primaryi 81:13
Princery 145:9
principal (3 8:12,24
18:12

, part(io 6:12857,8 persons(y 55:1083:9 | 88:492:493:1,52225 3:12
8?;%228 64'220 . 34:0,1035:1538:540:9 | 96:20 9318202025953 |principlers 89:25117:1
[6] 20: 41:4,6 48:7 77:1 1155 ini : 4,6, 6 102: i :
51:11 93:8,25 133:7 oL in 1a0i313eg  |PErtanings 121218 | 101 151101411019 | PYIVALElY [ 28:20
. 1, : : 14:15 ; : ; bl 17:1,14
1378 140:13 pertainsgz 12:20,22 U222 17 122606 | P 5013 426
: s (21 12:20, 122:17 124:9 127:20 :8 20:4 29:13 32:
ought ry 116:13 participantsia) 8412 | peter (1) 12514 128:16 138:24 108:22 119:9 131:22
oustsyy 13:25 participatesiy 2:2 phaseqy 58:15 power S 18:21 20:14 135:6 137:4
output [y 26:14 participating(z 43:15 phasesm 6315 20:22 70:10 82:19 85:15 problemS[z] 16:21
owejy 72:24 115:.23 ' hrased (o 108:1 86:2 88:13 93:17 94:4,6 108:9
owesy 72:22 participation u 114:6 picture 1[ ]47_3 : practical (2 104:6 137:5 | Procedural (g 2:43:12
own (4 1:1241:21 particular (20 47:19,23 | P! (i ars practicery 212536 | 2921103510410
104:11 139:5 56:14 66:11,12 75:15,21 | PI€CE[3 36:1747:20 -0 4215 48:17 61: 108:23
1087 41:9 42:15 48:17 61:12
owned [y 19:7 100:2 102:18 110:21 o 70:14,18 71:2,2,11,16 Procedural |y [ 4:4
owner [z 18:15 20:8 112:10,11,11,12 117:23 pl npo! nt'[2] 61:1139:8 72:6 85:25 86:7,8,12 pr ocedure[y 7:3
OWNer s 19:4 13712 121:1,1,2132:214419 | pinpointing(y 61:13 127:21,22129:4 14418 | proceed (5] 6:7 53:20
Oxfordim 19 particularly s 41:12 | placeqs) 29:11 45:25 practicesie] 40:1447:8 | 101:19,20 123:1
€ 65:2567:668:2,24108:4 | " 47:1318 61:22 117:17 49:1450:565:1379:15 | proceeding (s 5:23 6:2
P parties(i3 4:1,6,95:16 117:21 132:15 139:14 pre[: 100:9 55:3 115:13 126:5
b S a2 placed 2 5:236:11 pre-filed s 57:1524 | proceedings(is 3:8
P.M (3] 114:24 124:18 131 e planned g 25:2272:1 | 81:9139:16 5:10 43:6 79:22,23 80:3
144:23 ' : lant 21 52:6 71:20 recedenceis 14:20 87:2092:294:14 95:4
artsy 37:15
pageso 232022242 | PATISI TS plantspy 639 15:9,11,11,12,21.21 95115 97:3 98:25 99:2
24:15,23 25:5,10,18 26:8 | Party e 9:4130:19,20 16:13 108:10
38:1939:2591517 132:22 133:6,7 play (2 20:21104:5 Preci sely [ 76:15 Processisy 16:12,12
45:7,10,17,17 46:25 passagei 74:5 pleading(y 8:9 redatesiy 5214 46:6 74:17 75:2 79:16
50:1353:2354:1355:4 | passages(y 69:20 pleadings(y 7:12 P odi téo} - 80:16 91:9 106:1,2,3
58:559:21 60:4,9,11,13 path (] 44:3 p0| Nt (17 4:20 14:24 p{OO'éga]-A]_'S[S] 61:21 113:10,23 114:11,12,15
67:9,10,15,1571:9 77:3 tt ; 47:24 57:16 59:23 72:9 - vl 114:23 115:5,6,17,20
87:2,2110:2,7,10,25 patterny 27:22 72:13,15 855 89:16 predication 1 101:1 116:9,12 117:23 118:16
111:1,3135:5,15,17,17 patternsiy 30:19 03:11 106:19 107:22 predict [2) 133:23134:12 118:22 119:9 120:20
135:18 142:6 Paul [y 50:1 119:19 125:21 131:22 predlctablllty (1] 59:8 121517 122:2 123:6,12
pagesio 24213815 | pay(y 98:23 13316 prediction ) 134:13 124:12
53:2457:16,16 58:7,7 endindr 10:111:14 | PO nted [3 19:1128:16 i processes(s] 112:15
"0 an: , p gy 10:11L: : prefer 1 10:14 : - :
81:9 86:24 110:5 74321 9 04 15 97E 107:7 113:2,4 121:19 124:15
paginated [ 135:18 120:10 136:4 140:1 143:1 | points(s 4:18 8:18 preferredpy 64:5 produced 4 22:1359:1
paid(z 99:2,3 peoplers 48:1549:15 100:14 105:18 106:14 prefersiy 9:19 82:22112:22
panel a1 12:529:14,17 | 73:5129:4131:21 policy (e 15:19 86:4 prejudicerz) 43:880:2 | product (1 43:21
30:354:11,20,2562:23 | people’ s(y 46:4 88:21100:3101:12,15  |preliminary(g 76:20 |production 12 26:22
801781288231525 | nenlecis 154501 | Populationsiz 63:2 89:15 135:11 27:13 35:1357:12 58:17
sspmeibotl, RS | w2 Premier 0 40157519 | 5522 939617 1004
11515 11625 1197015 | 128:3132:14 portion 7 35537:13 73:20 ducter 42
119;21 12024,18 13;3:],_,5 per (1 95:20 pOSitiOﬂ [28] 7:10,14,16 prepared [21 112:3 pr0f uci (Sj[|l] 42:10 .
135:4,24 136:1,9,13 perfect (g 121645:17 | 8159:122510:1211:8 | 12525 proroundlyy 108:20
137:19 142:4,7 47:2 11:12 16:1,21 28:12 29:8 prescr!be_d [1] 106:22 pro_hl bitsy 10:3
panel’s(z 82191149 |perfectly [y 118:18 30:2231:24 35:1236:1 I prescription(y 87:22 | project jez 11:17 21:3
, _ h = 1or. 38:839.2244.1060:17 | o1 egencery 1:10 28:20 35:5,6,9,13,16,17
paper (21 36:17 141:2 per apsi(z 751251 80:2 90:22 1195 129:2 . 35:24.24 36:1.2.4.5
paragraphiss 25:19 |peripheral (1 76:1 138:10 143:25 144:3 p; ﬁ"‘é%w 1:1839:22 40-16 51:8 21 52:6 53:12
26:1046:2147:2,2449:8 | permanently [y 65:21 |position’ sy 11:9 sontati . 54:4,9 55:17,20 61:17
o0 oo Ipermit(g 531156119 | possessyy 4932021 | PresEntauon [y 28 64:2377:1180:15,25
e D0 DL, 117:25 118:3,3,6,9,23 66:3 78:20 presentationsiz 5:17 81:21,25 82:14,24 84:5
gg.ig % éslggé(l) ora | 1281 possessed (1 36:22 6:2 100:20,24 101:1,19,25
113 77:3,13 82:20 87: - _ . ; : 102:8 104:20 105:1,8,13
87:15,1888:1,8,1789:5 | PErMItsig 12:9,12 possessing i 76:5 presentled ) 198,25 o s
90:10108:8,13 114:1 26255411239 140:16 | hosgecgion g 40:25  |PrESeNtly 2 40:18 116:4,19 117:19 118:12
120:4 permitting s 106:2 50:9 P41'14 bl 119:20,23 120:11,16
par agraphsig 51:5 ﬁﬁg %gilliggm possiblez 2:4117:6 resumably [y 127:18 | 121:14123:1,10 136:5
Index Page 10

Discoveries Unlimited Inc., Ph: (709)437-5028




February 25, 2010

Multi-Page™

project’s - respect

Application by Nalcor Energy

140:11 142:8
project’sp 104:25

projectsie] 15:23 26:19
35:7 69:7 72:1 108:23

prolonged 1] 94:24
pronunciation i 2:25

proof [5 73:2574:17
75:10 76:9 123:23

proper [1 121:8
proponent [z 55:7
136:2

proponentsiz 32:6
131:20

proportionate[: 76:20
proportionsi 41:2

proposal [5 117:17,19
117:21118:19 121:15

proposalsi 28:21

93:18,19 94:22 95:7 96:7
96:11,16,20 98:13 101:23
102:6 109:12 120:7
127:22 129:13,14,20,23
137:7 138:18 145:9

published 2 3:1957:4

pull (e 37:17 38:11 45:13
57:19 74:6 109:25

purchases[i 89:11
purely (2 20:6 21:20
purposeie 11:24 26:3
41:1055:2 58:8 101:12
purposes(s] 31:255:9
93:21109:12 122:12

pursuant (e 49:13 50:23
52:12,25 53:14 129:2

pursuery 43:5
pursued i 74:16
put (17 20:12 29:16

122:8 123:5 130:4
reachy 37:13
reachesiy 57:1
reachingi 90:13

read (33 10:10 217
37:19,20 39:20 40:3 44:9
45:18 46:18 47:2 49:8
57:6,13 60:23 62:5 65:4
66:24 67:19 68:15 71:13
73:17 74:5,11 82:18,21
83:19 85:25 87:11,16
108:7 115:1 118:4 132:17

reading(z 18:2327:12
readsii 94:21
reaffirmed 1y 51:1

real (10 8:929:21,22
50:25 73:6 77:22 139:16
141:3 142:20,24

realize[z 8:515:12

127:21

references|z 6:1267:8

referred 17 28:2135:25
46:10 54:10,14 64:18
69:19 70:12 90:7 93:18
104:23 113:7 115:10
116:16 127:17 135:2
142:6

referrings 36:15
46:21 80:22 89:19 108:15

refersiq 34:344:21
54:17 84:12

reflect (27 108:19 121:12
refusers 94:1295:1
140:1 142:25
refusingpy 97:1
regard i 42:2451:19
64:9 68:12 85:24 97:4
97:15,17,24 98:10,18

reminder [1] 51:14

rendered(z 69:14 74:19

repeat (4 64:2192:13
137:20 140:13

repeatedly 1y 141:18

repeatingy 142:1

replypg 4:135:208:6
22:1523:11,12 71:9
125:10 138:8

report (4 98:12,20
113:14 136:15
reportings 96:9,11
96:17

reportsiz 19:12 79:13
represented 4 97:12
98:6,8 131:4
representingz 2:13
2:20

request [12] 4:16 28:20

propose(z 72:11125:8 | 30:1240:2247:2449:7  |really (7 13:17 30:4 regardingz 27:20 20117 51:23,24 68:12
proposed (13 59:19,21 | 49:1450:1,19 66:11 76:25118:5 135:5 137:23 | 96:14 0523 99:2 112:21 113:10
77:14102:24 104:14 78:25100:24 101:5 123:8 | 141:3 regimers 63:202264:1 | 120:1 136:1
117:14 123:25 124:6 123:22 129:6 136:21 reason (7 13:1420:4;7 | 648 requested (21 7216
138:16139:1,2,6 141'1 | putsqy 112:21 35:1436:1061:1139:6  |region[y 37:23 %14: 3 & e
roposition (4 16:15 : i : : _
p31_39127.16 1[31_17 reaspnablem 61:10,10 |registry i 114:10 requestingy 4:17
orict o -Q- 141:8 regulaters) 56:2058:19 |requestsi4 4:5,10
proprietary i 44:25 Q.Cr3 39:199:16 reasonably 1 74:24 58:21 100:19 1135
protect (1 75:9 124:23 reasonsi4 21:2268:4  |regulatesiz 59:34 require(s) 74:24 96:17
protection e 5:1210:3 | o \5jified : 79:396:24 regulatingy 58:11 100:16 110:22 137:13
10:811:111312:123 | quailiedy 49:22 i . : -
141714154 212 qualifier [y 50:6 receiptyy 73:19 regulation iz 13:6 required (16 3:2521:23
4716 7917 18 116:92 uality ry 637 receivery 47:15 17:4,19,24 59:7 60:25 52:25 54:1,25 58:18,21
20 =2l : qualityy 63: received () 4:16 40:1 81:6,14 89:1 92:17 60:20 81:14 106:24,24
prove O511 69:11 quant l_tyOII?] _63|27 8L12 | )y 57:884:0,13 121:21,23 110:15,20 111:5 121:12
providele 61:1781:13 |quasi-judicial [z 88:18 recentlvia 2817382 |regulationsizq 3:25 123:10
134'13136:2143:4,5 92:1 5411 1%/3[;50 T 10:1013:517:8918:56 |requirement (i 111:8
providede] 475423 |Quebecis 22:1924:11 recitals;z 110:33 18:1120:20 21:2592:12 | requir ementsie] 53:5
55:7 84:6 123:23 1267 26:22 28:13,22 34:11 > S 94:21 100:2,5 106:23 58:17 96:9.18 100:1
providesis 91:9 96:6 35:9 37:6,6 42:22,23 recognition 1 43:2 110:13,21,22 111:10 116:6
111:12 127:14 22:221790:19 115:25 recognize(y 40:23 %5522114 124:8 129:3 equiresiio 88:22 92:14
providing[y 116:10 -~ recognized 7 5:24 45:1 : 94:24 100:22 102:11
provincers 19:21 26:18 Quebec’ sy 30:14 47:471:180:17 83:12 regulator [1 103:21 10612 112:19 117-12
100:15 1013 123:19 Queen (g 45:7,10 130:25 _ regulator sy 101:21 120:16 121:22
provincial (7 26:23 questioning[y 140:18 recqmmendatlonsm regulatory 2 32:1 reservation i 8:12
52:12 97:11,19 98:6 questionsiiy 6:25 136:17. 88:24 reservery 27:18
136:14,20 18:19 22:2 27:2 32:17 reconcilez) 144442 |rgject (s 7:249:14 r eServoir [s 58:18
pr oVi ngy 75:3 88:5,7 92:2,4,6 99:24 reconciliation 3 45:21 | 123:15 105:21 112:1,10 120:24
provision (s 14:1319 |quick 4 45:8109:24 46:7 73:4 related(s) 47:19647  |reservoirsp 51:14
16:23 107:8,23 115:18 131:10 RECONVENE 3 109:8 114:13 128:17 52:21 56:22 63:19,24
provisionsps 19:10 | Quiters) 44:887:17 99:12 relation g 77:7,10 81:4,13
60:18 100:6 107:17 127:5 ]:38: 14 1419 record(7r 5:246:1,12 102:7,17 105:6,11,24 resolution 7 68:10,19
109:25 110:8,14,25 quotation [y 40:22 125:3,7126:14 128:12 106:17115:7 116:8 69:9 74:4,21 75:1 111:18
111:19121:11,12 1224 | quoted 1 83:3 recour seqi 43:1 relationship (2 65:20 |resolving(y 75:3
122:5,7125:19 rectify y 84:8 892 r esour cerg] 55:7 67:17
pr udence[y 49:10 -R- Red [y 635 relationshi psSiy 45:24 75:2,4,6 105:10 111:20
PUB [13 38:15,2356:10 R _ redacted 1] 6:14 released 1 117:18 114:8 142:21
59:17 60:3 61:24 85:23 (2 51:2,2 reducery 64:4 relevant (2 50:15 F €S0Ur CES[26] 8:23 9:4
90:23 98:20,25 99:1 raiseqy 129:22 . 113:20 32:934:23 40:13 44:15
. : reduced (2 67:668:1 > iy i '
107:16,16 raised (g 4:1221:933:1 reliancepy 5:11 49:7 55:9 66:5,10 68:21
PUB-IUM [y 37:17 91:18 99:20 100:13 reenforcery 82:11 relief (31 7215 8:2 69:3,6,7,12,15 74:20
PUB-NE [1 53:21 116:21 129:21 133:1 refer (13 6:322:1029:13 (3 f:£°08: 77:7 78:9,22,24 122:22
: oA B A rarelvis 129:232424 | 33:2436:14 45:6 62:3 remarksiz 125:14 134:1,22 135:12 136:21
public(sy 4:24556:1 y 131 129:23,24, 7794 818 86:21 92-7 128:23 PR
6:1112:5,1525:1727:7 |ratefs 115:13130:2,3 : oo ' edi , respect [s1 7:8 13:5 18:9
27:10 32:24,25 33:4,7 130:18 96:1597:7 remeciesyy 9:23 30:13 33:8 39:23 40:11
55:357:4,761:1185:24 | rather (g 9:20,22 101:7 referenceriz 1:17 remedy (2] 92:2393:6 40:14 46:5 47:6 52:17
86:2,3,7,1689:2590:23 | 101:17 104:6 107-10 22:17 45111 46:2549:22 | emember (2 89:1 54:8,15,16 55:557:10 |
91:25 92:5,8,15 93:5,16 50:5,7 62:21,22,24 80:22 100:14 64:11 71:1372:1,1573:1
Index Page 11

Discoveries Unlimited Inc., Ph: (709)437-5028




February 25, 2010

Multi-Page™

respected - stake

Application by Nalcor Energy

74:18 79:6 80:6,9,11,15
80:19,21 81:2,16 82:7
82:12,14 83:12 84:4,18
89:20 94:18 114:2 115:3
120:11 121:18 130:12
133:11,25 136:5 140:25
141:21,24 143:19

respected 1 106:9
respectfully i 8:22
respectings 43:24
44:20 140:6
respective[s 40:10
45:2383:11

I espects[y 124:8
respond 1 30:11
responseis 51:22 52:5
53:9 68:13 100:18

I eSpONSes(7 4:7,10
100:10 104:22 107:6
132:5133:18

responsibilitiesyy 44:6

responsibility 1
142:14

responsiblerz 89:8
138:19

rest 4 19:2044:450:1
111:13

restricted (y 49:14

result s 48:363:11,13
63:19,21 67:5 68:1 126:9

resultedy 133:1

resultingz 62:16 67:20

retrievingy 1:17

returniz 43:19 80:24

returningi 8118

review 20 12:529:14
29:17 30:3 54:20 82:24
88:1113:6,8,24 116:25
131:13 133:5 135:3,24
136:1,8,12 137:19 142:4

reviewingz 81:24
126:6

revisit[z 125:8,16

RFI [3] 104:21 114:25
115:12

RFI s[5 100:11 107:6
115:13,14,15

right j4s) 1:8,8,14 23:14
23:15 24:19 28:23 47:11
47:23,2548:2,8,10,11
48:16,21 49:2,4,19,20
49:2450:3,7,16,18 51:4
53:20 57:24,25 581 66:3
66:8,17,25 68:19 69:24
73:8,13,22 76:22,24
78:20,23 79:1 92:25
99:10 128:22 140:22

right-hand 1 39:3
rightsisy 10:1319:4,18

77:2378:6,7,18 82:2
83:7,7,12 109:2 142:18
142:19

risery 127:22

risks[z 120:11 136:5

river [e3 3:184:219:5
19:19,23 20:1,3 21:15
21:16 28:4,5,6 31:17
34:18,18 35:2,23 37:4,8
37:11,12,13 38:10 49:4
49:6 51:12,21 52:22 56:1
56:21 57:1,12 59:2,5
61:20 62:11,14 65:15
66:4,9 68:22 69:3,9
72:12 78:21,24 81:7,15
81:17 83:22 84:3,15
89:23 103:18 105:11
132:13,16,19,25 133:10
138:20 140:13 145:7

riversig 19:17 27:24
37:7,10

rolers 20:2132:21
120:10 130:12 136:3

Romainey 28:4
roomiy 33:.6
roughshod 1 74:14
roundy 115:12
roundsis 115:13,14,15
routery 93:11

rulery 87:19

rulesiz 15:16 131:19
runiy 74:14

runoff (3] 57:162:12
65:17

runsii 15:6

-S

Saintery 37:11

sakeqs 34:2179:22
80:22

sat[2 32:9,13

satisfactory 2 68:10
68:18

satisfied (s] 29:18 82:7
86:10 94:9 140:2

satisfy (2 80:13 82:10

save[i 113:25

says[3y 11:1412:1,7,8
12:11,11,13,23 14:4,14
14:19,21 15:10,20 16:23
17:7 24:11 25:12 26:10
29:25 30:22 102:12 107:1
108:9,14 118:19 133:14
133:19 134:23 135:8
141:18

schedules 2:6 110:1
111:7

schedules(3 61:7,8
110:19

23:6,10,17,24 24:4,10
24:18 25:3 33:2 37:5,10
64:17 102:14 113:7
116:20 126:13 127:9
128:22,24 135:16 138:13
139:10,21 142:6 143:13
143:17 144:1,13,15

Schulz€e' s[y 125:24

scientificpy 133:3

Scooter [11 63:23

scopejs] 75:14,20 76:19
83:8,14

SCreen (3 22:11120:2
123:8

scroll 31 23:1853:24
114:1

season i 112:12
seasonably (1) 134:20
seasonal [ 53:5
second (9] 4:2350:17

56:13 76:25 86:15 87:15
106:19 120:4 138:23
Secretary [y 1:11
section 33 3:165:11
10:2 11:13,25 12:8,9,10
12:11 16:19 18:17,21
47:567:16 70:15 83:13
86:5,19 87:9 92:8 93:14
93:19 94:2,21 96:3,15
96:16 101;9 110:21 111:9
116:21 117:13 138:9
Seefze) 3:69:1711:34,7
13:6 18:1 22:10 23:7
24:24 25:10 32:20 45:9
61:24 67:14 92:9 102:3
113:21,22 114:2,13,14
115:1 118:5 120:3 136:2
seek [3] 93:9 143:20
144:18
seeking e 7:2,15 96:24
96:25 116:11 144:5
seem (3] 27:25103:10
129:21

seize[y 43:20

seized [y 42:11

seizures[y 41:15

Sekani[4 32:187:11
03:13104:1

self (7 66:17 79:1

self-deter mination [y
79:2

self-gover nment (1]
66:17

sending i 20:3

senior [y 125:5

senseqio) 20:16 84:1
119:15 121:7 122:25
124:15 126:3,6 130:11
141:12

Seriousyy 40:18
seriously 1 74:16
Seriousnessz 76:23
77:19

servicely 26:14

set (121 1:25 4:14 15:15
61:6,0 94:22 101:12,16

104:23 118:18 135:9
141:20

Sets[y 134:25
setting(g 130:2,3,18
settling(y 28:14
seven (3] 43:19 60:5
142:6

several 7 34:11 42:8
53:24 69:25 87:14 100:18
142:10

severey i 77:22
shadow 1] 45:25

shall (77 11:22 86:4,5
93:20,24 102:13 137:10

shallow [y 64:4
shared 7 66:378:19
Sheldrakery 37:12
Sheshatshit 21 34:14
41:5

Shore(s 27:18,24 37:6
shoreline[z 63:8,10
shortz 29:5126:12
show 2] 23:2532:6
shown 2 8:9,25
sideqz 8:211:4
Sierragz 115:25120:21
significant (17 130:10
significantly (4 49:22
122:17 133:25 134:1
signingy 76:10
similar (4 7:2114:22
17:153:11
similarity (g 129:17
130:15,23
Similarly 2 65:22
91:15

Simmonsiig 1:12 2:5
3:7,10 9:24 14:1 15:15
17:10 22:5,8,16,25 24:13
57:2058:2 71:390:8
117:2 144:6

simple(s 11:12 100:22
111:21

simpler [3 9:1217:13
19:1

simplyi2] 7:239:13
60:14 102:9 103:6,11
109:5 111:11,21 117:17
118:12 137:10

simultaneously (1

dightlyz 15:25129:15

small (3 42:21 108:7
13355

smaller (71 255 46:2
Smith4 3:55:20
124:20,23

social [y 7121

socially (4] 56:6 65:1,24
78:11

solely [4) 26:3,12109:11
138:17

soliciting i 144:10

solution(y 32:5

solutionsz 9:19 43:9

something’spi 136:7

somewhat (4 7:10 29:4
49:1151:1

SOrry i3 23:1124:9,24
39:5,21 50:10,11 59:18
60:4 92:24 122:5 133:22
144:2

Sort 4 6:2314:2315:22
133:21

sought (3 7:7 87:19
1437

sound (10 70:17 71:1,11
85:24 86:7,7,12 127:21
129:3 145:12

sourcers 815

Sourcespy 70:12

speak [3 28:12 38:2
125:25

speaksyi 54:3

special (7 65:11,20

species[s) 62:19 67:23
134:15

specificizg 36:12 44:11
47:22 48:3,4,6,11,16,19
67:18 68:11 93:22 94:20
96:12 102:8 103:22 107:7
107:8,17,23 111:8 125:19
132:6

specifically (16 35:1,2
46:20 48:25 49:1 54:17
55:5 56:11 60:1 62:7
75:8 87:14 89:4 92:7
93:12 96:6

specified [z 94:3,6

Spectrum 7 46:14 47:5
48:1379:4,6,11,17

spillage[z 31:5,7

spiritual (11 65:12

spiritually (4 56:6 65:1
65:10 78:10

spokeq 126:13

spoken iy 144:21

Springy 63:15

Stz 145:10,13

19:24 20:1 36:10 37:22 . SENsory (1 63:4 1313 :
37:2333:941:19,2542:6 | SCheffervillem 348 | o 0 )1 045 singler 21:12 staff (11 107:15
42:14,25 43:3 44:25 45:6 |scheme(s) 13:288:25 _ it . . stage(n 71:25 77:14
separ atery 85:18 Site[q 47:22 48:3,16,19 ; . .
45:11,20 46:13,14,15,16 | 92:17 - Stuated o 4L+ 435 79:16 102:16 104:7
46:19 47:4,8 48:19,24 Schulzeps 2:91011 | P ately [y 27:4 tUaled2) alras: 117:21 118:20
48:25 56:8 61:4 68:7,7,9 5:8,18,21 6:18,20 8:8 Sept 1 38:3 S!tuatlon [2] 13:10 26:1 Stag| ng [1 63:15
73:1274:1,275:9,10,11 10:1912:1422:12,18,23 [sequence(y 121:11 SIX[2 60:4110:10 stake[y 91:23
Index Page 12

Discoveries Unlimited Inc., Ph: (709)437-5028




February 25, 2010

Multi-Page™

stamp - turns

Application by Nalcor Energy

Stamp [y 39:25
stamped 1 13:19
standard [y 2:4
Standinga 90:4,591:5
standoff [ 14:23
standsiy 139:7
starty 101:5
started [y 18:23
statez 35:16 90:13

statement [9) 55:2 61:16
61:21 90:17,25 104:24
115:9129:7 139:19

statementsis 108:15
108:19 131:22

Statesy 27:1
station [3 58:2259:3,9
stations[y 59:5

statusi4 3:20,23 120:5
1311

statuteqiz) 11:2 13:7,8
14:4,4 17:23,25 18:24
88:4 100:3 128:5,6

statutesio 14:5,11,20
14:2515:18 117:4,8,9
118:25

statutory 2y 10:6 15:14
70:13,16 71:4 72:23
79:18 85:19,21 95:21
117:1121:10,12 122:12
127:5,7,11,13,23 128:1
128:10

stayingy 97:3
stepy 10:5
stepsiy 42:21

still (4 79:9 121:14
124:12 129:13
stipulatesiy 112:9

stop (s 17:17 18:3 23:23
87:1119:4

storagers 58:18 59:6
111:11

storery 81:11
strength 2z 76:2183:6
stressiy 83:21
striking1 40:16
stringent (11 76:3
strongisy 38:8 76:5
77:21

stronger [y 76:2

struck [y 132:18

structurery 106:21

studies[y 133:2

study 4 30:13,17 64:18
138:4

sub-surfacey 34:25

subject (9 50:19 52:9
52:10,23 88:16,20 105:13
142:11,12

submission g 23:9
27:830:9,12 103:3 127:1
127:12,24 144:19

submissions|7e 4:1,4
4:11,147:6,21 8:7 9:8

9:12,16 14:2 15:24 17:10
17:15 21:22 22:15,22
23:5,11,12 27:16 28:17
29:6 31:23 34:12,15
38:14 45:15 46:22 51:3
56:2 57:17 59:15 60:8,9
62:3,4,6 64:19 65:3
70:18 71:5,10,14 72:4
72:14,21 77:2,3,13 78:1
83:19 84:12,21 86:23
100:9 103:8 104:22 107:5
107:6 124:17 125:9,10
125:11,16 126:4,9 128:19
131:9 133:22 138:7,15
143:20 144:5,10,11

submit iy 8:4,13,22
14:6 17:24 36:7 71:6
73:10 92:18,21 94:25

submitsiz 124:4 127:5

submitted (4] 68:487:13
90:6 91:2

subpar agraph 1
101:13

subsection (3 90:16
96:21,22
subsequent (3 58:7
80:2397:8
subsistencey 37:2

substantivez 103:7
104:11

subsumed 11 26:17

such 14 25:2352:14,24
69:8 77:18,19 79:14
108:24 109:14 127:11,13
128:5,14 143:5

sufficesyy 75:22
sufficiency 1y 55:1

sufficient 9 2:3,25
47:13 54:24 75:12,18
88:791:13 129:22

sufficiently ;2 77:9,15
suggest [y 123:22
suggestsiz 9:18 128:9
Sui (2] 45:6,11

suits[y 10:18

summarizey 7:13
10:12

summaryz 78:1
131:11

supplementary 1 4:9

suppliersis 60:15
110:17 117:15

supply g 59:12

support g 11:23 16:18
22:13,20 24:12 47:14
90:22 108:12

supported(z 90:18
116:20

supportingy 76:21

supposed 1) 15:8

Supremefi4 23:19 25:7
27:5 45:5 69:19 74:5
83:22 90:18 103:17,25
104:4 132:9,12,16

surelyz 15:18 137:5

Surfry 63:23
surfacery 34:25
surroundingqy 115:8
suspend (13 5:109:15
11:24 17:3 20:22 94:14
94:18 95:3 123:14,15
139:25 140:1 142:25

suspended (11 28:10

suspension (s 7:78:16
124:3

sustainqy 50:21
synchronized (1) 58:17
synonymousiz 71:3,8

system (4] 19:20 31:18
37:859:6

-T-
Taby 1085
tail [y 17:13

takes[iy 7:14 10:11
11:9 14:19 15:12,20,21
16:13 17:2 55:16 116:23

taking(a 22:6 47:13
143:23

Taku g 83:2284:2,15
103:18 132:12,16,19,25
133:10

Takuaikan[y 2:21
task [y 101:16
technical (13 4:814:9
16:4 18:13 19:3 20:6
21:11,20 31:3,12,13
119:22 136:25
technicians[y 22:6
Technology 1y 1:15

telling(s 87:17 107:10
138:14

tellspz 13:17 30:2
111:25

ten[y 24:21
tenuousiy 76:4

termiiz 33:2434:2
57:1171:196:7,10 98:4
98:15 107:7 109:20
110:23 125:12

termsiss] 7:159:23
49:2157:9,17 58:11
59:14 61:2 76:18 89:18
91:1,1 94:19 95:24 96:5
96:14,23 97:1,4 101:10
101:14 102:10,12,22,23
103:15 104:14 105:3,6
105:15,17 106:19,24
107:1,12,14 109:18,22
110:20 111:5,21 118:13
119:6,23 122:20,24 123:3
123:21,24 124:14 138:16
139:4 141:1,6,14 143:1
143:4 145:4

territoriess 434
51:10 66:13

territory (s 34:20,22
35:11 36:24 43:25 44:21
109:9 140:9

test (21 8:1050:25

tests[y 86:5

thank (14 2:133:116:21
10:20 54:2 85:11 99:5,7
99:17 124:24 128:19
135:4 143:10 144:21

thanksy 25:4
that’ll [y 141:7

themselves|z 41:12
126:15

theredz 13:1131:5

thereforeqz 30:10
58:18

thereing 49:7 66:5,10
69:4,6,12 78:9,22,25

ther eof (2 40:13 90:17

thereon [y 98:13

thereunder (17 4:22
36:16 56:4 62:9 65:8,23
66:8,15,20 67:3 68:18
69:1 78:5,16 98:2,12,20

they’'vere 32:737:3
57:14 105:15 136:10
142:10

thinkings 7:519:17
20:2 28:19 130:21

third e 5:350:2358:15
87:389:14 114:18

thought e 9:10 10:21
11:6 20:14 22:2 95:9

threatened [y 41:15

threee 4:188:2450:14
110:5 115:12 134:11

through s 10:6 14:2
17:10 21:6 24:16 25:10
25:18 41:16,23 43:1
50:14 53:19 59:13 63:6
73:10 79:15 82:9 87:20
107:20 109:22 110:24
112:25 113:9 114:25
115:16 120:3 125:18
131:5 139:16,17,22
140:11

ties[y 34:13

tighty 95

timeframes[y 143:12

timelineg 9:6 13:7,11
17:418:2 29:6

timelines[y 17:6

timely (5 88:11,15114:8
121:18,24

times[3 87:14 138:5
142:10

titlerss) 37:2341:24
42:19 43:3 44:24 45:1
46:15 47:14,21 48:2,9
48:14,15,20,20,24 49:1
49:11,13,18 50:3,15,16
50:18,24,25 68:6 69:22
73:8,12 75:9 76:22,24
77:2378:6,18 83:7
142:18

today 1] 1:255:17 7:15
12:19 34:17 35:20 40:10
55:16 56:2 69:25 95:10
95:13 97:14 104:22 107:7
139:23 142:10,14

together (7 10:10 118:4
118:19119:1,2 121:6,20

Tomorrow iy 1:23
tomorrow’spy 2:1
too[2] 31:6 131:8

took (5] 7:242:20 125:17
139:16,17

top (s 24:11 26:9,10 39:3
39:24

total [y 42:14

totality i 26:19

towards[y 120:3

tract 51 48:1,4,6,9,12

traditional [40] 2:23
33:22 34:19,22 35:1,3
35:11 36:24 38:6 40:8
40:12,14,20 41:9,22
42:11,16,16,20 43:15,21
43:25 44:5,21 49:23 54:6
54:6 55:6,9 56:5 65:13
65:19 66:13 69:5,12 78:8
109:9 140:9 142:20,22

traditionally [z 28:1,3

traditions(s) 41:4 47:9
48:18 49:15 50:6

transactiony 102:18
transcribed [y 145:11
transcriber [y 6:10
transcript 2 6:11 145:3
transcriptionpy 1:20
transmission e} 35:6,8
35:10,14,15,17
transportation i 37:4
trapy 67:1
trappingz 37:178:12
treat (3 104:9,10 142:19

treaty (13 37:2341:25
43:3 45:20 48:24 68:7
74:17 75:9 78:7 83:.7
108:11 109:4,10

tremendous(y 81:12

tribunal s 88:6,18,24
89:14 92:1

tribunals(z 76:888:2
89:3

tributaries(z 52:22
68:23

tried (3 132:2,5135:7

trigger (1 4:228:1170:3
75:13,19,23 79:9

triggered(z 5:270:8
73:6,24 92:20,22 109:11

truern 8:916:17 20:20
132:15 137:1 141:9 145:3

trumpsiy 17:25

try(a 7:1311:7 133:17

tryings) 13:2314:11
14:2515:1,3

turniz] 55:457:365:2
71:18 76:13 77:12 85:15
100:12 110:23 115:20
118:14 133:8

turnedy 19:22

turnsiy 18:25

Discoveries Unlimited Inc., Ph: (709)437-5028

Index Page 13




February 25, 2010

Multi-Page™

twice - your self

Application by Nalcor Energy

twicey 84:12

Twiny 3:24

two[30 5:1014:11,25
15:18 18:8,14 19:4,17
19:23,25 27:10 30:25
34:352:19 60:15 63:25
70:12 85:18 98:12 103:21
105:17 106:14 107:4
110:5 114:20 118:25
121:19 135:21 137:12
138:21

typery 108:17

-U-

Uashat [25] 2:21,22,23
3:2216:933:18,23 34:1
34:2,4 36:21 38:7,12
40:6 43:14,24 44:19,25
48:22 51:1155:13 77:5
99:23 104:21 114:17

Uashaunnuat [20] 33:24
33:25 40:6 41:19 42:1
42:15,25 44:23 65:9,24
66:2,8,18 69:1,10 78:7,8
78:10,13,18

Uashaunnuat’sig
65:11,19 66:25 68:19
69:5 78:19,22,25

ultimatezy 115:16
136:18

ultimately (g 11:20
106:18 112:5,23 113:14
113:19 116:7 139:11

unacceptable[i 69:16

uncertain[y 60:21

under [32 3:9,16 17:25
18:21 27:13 32:24 40:7
53:13 81:22 83:21 86:2
86:291:13 93:15,17 96:3
96:21,22 101:8 111:5
112:16,18 113:13 114:13
117:24 120:9 122:14
129:13,20,23 143:20,23

under developed (1
49:12

underline[z 49:557:11

understand 15 2:5
7:20 8:311:512:7,25
18:12 31:3,6 32:4 37:8
99:18 127:11,19 137:20

undertakey 90:12

undertaking(g 12:13
12:18 14:16

undertakings(iy 12:10
unfoldy 115:6
unfolding[y 116:12

unfortunately (s 60:21
64:6 72:19

unilaterallyy 75:1
uniquer 66:12
United 1 27:1
University (1 115:24
unjust 1 69:16
unlessiq 25:2343:17
129:19 130:8

Unlikery 101:21
Unlimited [y 1:18
unparalleled 1 132:21

unproveniz 74:18
75:22

unreasonable[y 42:12
unresolved [y 109:13

unsatisfactory s
69:11 93:11 139:7

unusable[y 69:14

up sy 9:815:2516:9
17:118:920:8 22:11
23:15 27:23 28:4 29:22
30:4 37:18 38:11 56:11
61:9 74:6 78:1 80:16
92:2593:12 104:1 109:25
118:18 120:2 123:8
128:25 131:8 133:9,17
141:7

upheld 1 32:4

upper (36 35:4,8,16 36:4
37:13,14 40:1551:7,12
51:2152:4,5,8,20,21
53:12,13 55:17,25 64:12
64:16,22 80:21,24 81:4
81:12,16 89:19,24 106:5
106:9 138:20 140:14,15
140:23 142:8

upstream i 58:20

urgent [y 16:12

usager4 77:8105:10
111:20 116:18

used (7] 7:3,436:2537:3
37:2557:18 125:12
useful [z7 11:389:1
usess 49:12,23,25
50:19,20 142:21
using(y 141:8
Utenam 3 3:2334:36
utilities[sn 4:255:6
12:15 32:24 33:4,7 57:8
72:11 86:3,3,16 87:24
89:25 90:23 91:25 92:6
92:8,15 93:5,16,18,19
94:22 95:7 96:7,12,17
96:21 98:13 120:7 129:13
129:14,20,23 137:7
138:18 145:9
utility j1g 21:12,25
61:11 70:14,18 71:1,2
71:11,16 72:6 85:25 86:7
86:7,12 118:15 127:21
127:22 129:3

utilizez 59:5 72:11

-V-

vacuum i 102:20
validity 1 835
Valley-Goose|1 133:8
valueqy 59:1
variationsyy 134:20
varies[z 75:24 76:15

variety (3 15:2346:19
49:25

various(z 1:172:6

21:22 65:12 100:11 103:3
116:1

vary (s 59:23 112:17,20
vegetation 3 30:16,18
30:18

VErsusi(3 86:2287:23
90:19

VI iy 111:3

viability [z 120:11
136:5

Vicery 1.7

Vice-Chairmany
144:21

View e 17:221:7 103:10
104:25 129:9 131:15

viewsy 17:11

vigour [1] 43:22

VI g 111:13

violating 41:24

Voisey’siz 132:23,24

Volume(s 57:2158:3
67:10

volumesis 57:162:13
65:16

VS[2] 22:1924:11

“W-

wagiy 17:13
walit (11 117:16
walk [y 21:8
wantsiy 7:11
war dens(y 41:16

water (265 3:15,25 4:20
4:227:1710:1,913:25
13:18 15:2,2 16:2 18:11
18:16 21:1,9 29:1,20,23
30:5,24 31:1,8,11,18
32:22 35:21 36:6,12,14
36:16 44:12 45:2 52:17
52:19,20 53:1 54:16
55:2356:3,4,14,17,18
56:25,25 57:9 58:9 59:4
59:10,20,21,22,24 60:4
60:5,14,16,19 61:2,5,19
61:22 62:8,9,12,13,13
62:13,15,16,20 63:1,3,4
63:6,7,9,12,19,22,25
64:2,3,7,12,13,20,21
65:7,8,14,16,16,16,22
65:23 66:1,6,7,14,15,19
66:20 67:1,2,4,20,21,25
68:1,5,16,17,21,25,25
70:2,23 71:1972:5 78:3
78:4,14,16 79:7,9 80:6,9
81:6,7,12 82:10,12 86:9
89:9,22 94:8,13 95:2,24
96:5,8,14 97:2,5,17,25
98:1,4,11,12,15,18,19
99:25 100:1,17,21,25
101:2,10,14 102:10,22
102:24 103:15 104:14
105:4,6,15,17,19,22
106:4,14,20,22,23 107:8
107:12,17,23 109:18,23
110:12,20,22 111:1,6,9
111:23112:6,9117:14
117:20 118:13,20 119:7

119:13,23 120:6,10,13
120:15,17 121:4,13,18
122:1,7,8,13,20,24 123:4
123:21,24 1245 125:19
129:2 130:7,9,10 132:7
133:15,19,20 134:3,5,7
134:17,18,19 135:22
136:4,22 137:2,13,21
138:16,19,22,25 139:1,2
139:5,6,13,14,15,19,24
140:5,25 141:1,4,5,6,13
141:18 142:15 143:4
1455

waterfowl (27 62:20
67:24

water s[s| 34:2556:24
56:25 59:16 64:4

water shed [15] 34:19
36:25 37:1 38:10 44:16
49:1,6 55:25 66:5,10
69:3,9 78:21,24 105:12

water shedsiz 52:23
68:23

waysi[iy 103:9
wayside[ 18:6
weaponsi(2] 42:10 43:20
week’ sy 134:11
weekS[2] 8:24 63:25
weight [1] 25:21
Wellsy 1:5

west (1) 41:8
Whalen(z 1:7 144:17

whatsoever 71 127:1
127:15

whereas[y 14:8
whereby 1 83:22
wher ever (11 117:5

whole[3 13:114:315:7
15:21 20:19 31:17 36:3
50:13 74:11 116:3 117:23
121:5 124:4

wholly 1 53:2

wildlifers 30:19 62:18
67:23

Wine[y 63:5

wish (4] 43:984:20
126:14,16

wishes|z 45:9112:22

withinqis 4:229:11
34:1953:2 59:11 69:8
88:2592:17 104:11 106:4
106:6 121:4,22 141:19
142:3

without [19] 31:12,15,19
35:18,19,19 36:7 43:7
44:22 51:9,9,9 59:24
80:1 89:10 100:25 122:2
124:15 133:20

WMA [y 31:15

wonder 71 32:16,20

wonderingy 142:5

word 2 104:18 118:7

worded [ 128:4

wordsis) 21:558:13,13
67:469:21 118:2 120:12

141:2
worked [y 119:7

wor ks3] 55:21 122:14
122:16

worthy 26:10

worthwhile[z 53:18
67:9

wrapped 1 9:8

wrappingi 92:24

writery 40:5

writtene 4:11100:9
103:3,8 107:5 125:9

wrongi2z 100:23 109:21

-X-
Xy 111:15
X1y 111:16
X1V [y 111:18
X1 111:17
Xy 111:17

-Y-
year (5 28:6,7 42:7
104:2 112:12
yearsiy 133:3
yet 2 74:18 136:10
Youngiy 3:6
your self 17 102:20

Discoveries Unlimited Inc., Ph: (709)437-5028

Index Page 14




