O’DEA!EARLE

February 3, 2016

Ms. G. Cheryl Blundon

Board of Commissioners of Public Utilities
120 Torbay Road, P.O. Box 12040

St. John's, NL A1A 5B2

Ladies & Gentlemen:

Re: Newfoundland and Labrador Hydro’s 2013 Amended General Rate Application
of Newfoundland and Labrador Hydro on November 10, 2014

And Re: Further comment upon Regulatory Authorities filed by Newfoundland and
l.abrador Hydro

The Board has permitted parties to file written comments in reply to the regulatory authcrities filed
by Newfoundland and Labrador Hydro (Hydro) at the oral argument held on January 25, 2016.

The Consumer Advocate appreciates the opportunity to do so.
The regulatory authorities presented by Hydro were:

1. E.B.R.O. 363-1-2 (re Consumers’ Gas Company) dated October 27, 1977 (Ontario Energy
Board);

2. R.P. - 1999 — 0017 (re Union Gas Limited) dated July 21, 2001 (Ontario Energy Board);

8. Decision 2957 — D01 — 2015 (re Direct Energy Regulated Services) dated July 7, 2015
(Alberta Utilities Commission).

Hydro’s counsel, Mr. Cass, during argument presented these cases as “just some examples of how
— of requlatory practices of other Boards addressing situations where they need to contend with the
existence of actual information, even though they are dealing with a case presented on a forecast
basis.” (January 25, 2016 Transcript, page 9, line 20, to page 10, line 2) (underline added) In his
reply before the Board, Mr. Cass stated that the cases were put forward “fargely because the
Board had asked in its questions — a number of questions talked about regulatory practice and also
seemed to touch on use of actual costs when costs are being presented on a forecast basis, but
then actual costs become available. The cases were put forward as an attempt to respond to the
Board'’s request for requlatory practices to look at.” (Transcript, p. 138, lines 8 to 16) (underline
added)
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The Consumer Advocate does not regard these cases as relevant to or heipful to the issues before 1
the Board, and in particular the claim of Hydro for its 2014 revenue deficiency. As noted in the
Consumer Advocate's Final Written Submission dated December 23, 2015 at page 4, Hydro's

Amended GRA filed on November 10, 2014 proposed that Hydro’s 2014 Test Year revenue

requirement of $562,855,000 be approved and requested a revenue deficiency of $45.9 million in
respect of 2014. Hydro's proposed 2014 Test Year revenue requirement was based on part actual

2014 costs and part projected costs for the balance of 2014. This is not an approach consistent

with prospective rate making.

This is not a situation analogous to either of the three authorities put forward by Hydro:
1. E.B.R.O. 363-I-2 (1977) (O.E.B.)

In the Consumers’ Gas Company case, the utility did act in accordance with prospective rate
making principles. In the context of a major rate application initially filed May 16, 1977,
Consumers’ Gas Company made an application on August 24, 1977 for an interim order approving
an increase in rates for the sale of gas on and after October 1, 1977. As stated by the Board
(para. 22) the August application sought approval to increase rates on an interim basis to recover
an alleged revenue deficiency in the return then currently being realized and the return expected to
be experienced in the fiscal year ending September 30, 1978 (the fiscal year starting October 1,
1977).

Thus, in advance of the application being filed on August 24, 1977 the utility had identified a future
revenue deficiency that it would sustain without interim relief starting in October of that year, being
the start of the new 1978 fiscal year. The Board considered that the most appropriate financial
results to use to determine the amount of the revenue deficiency for the purpose of the interim rate
relief application was the 9 months actual data for fiscal year 1977 and 3 month forecast data
(para. 42). This discussion remains about using 1977 data as a basis for determining 1978
forecast costs and hence a prospective revenue deficiency. This remains consistent with
prospective ratemaking. Hydro's proposai is not.

2. R.P.-1999 - 017 (2001) (O.E.B.)

Turning to the Union Gas decision, it is not clear how this case relates to the issues raised in the
Amended GRA. It would appear that Union Gas which in 1999 while operating under traditional
cost of service method of rate regulation filed in late 1999 a PBR plan to occur starting on January
1, 2000 based on a 1999 test year. At its heart, the Board’s discussion from page 80 to 61 centers
around whether there should be adjustments made to the 1999 test year data as the Board'’s belief
was that (see para. 2.165) “. . . it is imporiant to establish a realistic set of data at the
commencement of price-cap PBR plan and that such data must be representative of the current
operations of the utility.”



The Board stated that productivity improvements realized in 1999, net of relevant costs, should be !
for the benefit of ratepayers in future years when rates are changed to reflect the new costs. The

Board held that these productivity improvements should be recognized in rates set for the first year

of the new PBR plan “and they would have been, had the company provided a consistent sef of
operating date (sic) for the first year of the plan.”

Accordingly, the Board proceeded to identify a number of cost reductions that were realized by the
utility in 1999 which were sustainable and would carry forward into subsequent years. Once the
cost reductions were identified, the Board made adjustments to the revenue base for 2000 in
respect of these cost reductions. Here again, the utility made an application to set rates
prospectively for 2000 using 1999 as a test year. This has no relevance to Hydro’s use of a 2014
test year filed in November of 2014 to claim entitlement to a 2014 revenue deficiency.

3. Decision 2957 — D01 — 2015 (2015) (A.U.C.)

In this matter, the utility applied in September of 2011 to set rates for 2012 to 2016. After delays,
including delays arising from the rejection of a seitlement, the application was not decided until
mid-2015 by which time actual results were available for 2012, 2013 and 2014. At para. 69 the
Commission stated:

The Comimission sets rates on a prospective basis; however, situations of regulatory lag
arise, where approvals of revenue requirement for certain years of a test period are made
affer those years have passed. In this proceeding, full year actuals for 2012, 2013 and
2014 are availabie. In determining the revenue requirement for each of these years, and,
with the exception of AIP, LTIS and SAS amounts, the Commission has considered these
actual results in assessing the applied-for forecast amounts. (underline added)

This case was about using actuals to assist in testing the reasonableness of the original forecasts;
it was not about using actuals as a forecast in the absence of a forecast. Hydro's 2014 test year
was not based on a forecast — there was an absence of a forecast in respect of 2014. The
situation at hand is readily distinguishable from the circumstances before the AUC and this order
is certainly not of assistance to Hydro's argument for entitlement to a 2014 revenue deficiency.

We trust the foregoing is found to be in order.

Yours very truly,

O'DEA, E%

JIAS JOHNSON. Q.C.




CC!

Newfoundiand & Labrador Hydro

P.0O. Box 12400

500 Columbus Drive

St. John's, NL A1B 4K7

Attention: Geoffrey P. Young, Senior Legal Counsel

Newfoundland Power

P.O. Box 8210

55 Kenmount Road

St. John's, NL A1B 3P6

Attention: Gerard Hayes, Senior Legal Counsel

Vale Newfoundland and Labrador Limited
c/o Cox & Paimer

Suite 1000, Scotia Centre

235 Water Street

St. John's, NL A1C 1B6

Attention: Thomas J. O'Reilly, G.C.

Towns of Labrador City, Wabush,

Happy Valley-Goose Bay and North West River
c/o Brown Fitzgerald Morgan & Avis

P.O. Box 23135

Terrace on the Square

St. John's, NL 1B 4J9

Attention: Dennis Browne, Q.C.

House of Commons
Confederation Building, Room 682
Ottawa, ON K1A 0A8

Attention: Yvonne Jones, MP Labrador/Christian von Donat

innu Nation

¢lo Olthuis, Kieer, Townshend LLP
250 University Avenue, 8" Floor
Toronto, ON M5H 3E5

Attention: Nancy Kleer

industrial Customer Group

clo Stewart McKelvey

Cabot Place, 100 New Gower Street
P.O. Box 5038

St. John's, NL A1C 5V3

Attention: Paul Coxworthy

Nunatsiavut Government

clo Benson Buffett

PO Box 1538

9th Floor, Atlantic Place

215 Water Street

St. John's, NL A1C 5N8
Attention: Genevieve M. Dawson



Mr. Danny Dumaresque
213 Portugal Cove Road
St. John's, NL A1B 2N5



